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pelive, jeremy Williams, {hereinafter JW) sued Defendant-Appeliant,
Sharon Woods Colliston Center, {hereinafter SWCT) as serting mudtiple causes of sction;
cluding claims for violations of the Consumey Sales Practices Act, the Motor Vehidle
Repair Rule, and for fraud aud deceit arising fom the repaie of his vehice in November
$12.
A Btatement of urisdiction
This appeal was timely filed on Septomber 20, 2017, from the trial cowrt’s decision
denying new triad entered Angust 28, 3017, The trial court's satyy denying the motion fr
new trial makes the original Bntry of fudgment 3 fnal appeaiable order,

8. Procedural Posture

The Plaintift-Appeties

uﬂ.,

fed g Complaint for damages alleging repairs to his
vehicls were performed in an vaworkmandike manner, resulting In diminution in valae,
violations of the Consumer Sales Practices Act, the Motor Vehicle Repair Rule, and fraud
and decelt. Td. &

The mystter procesded to trial before g visiting udge and Jwry on M ay 31,3018
through June 7, 2016, the fury rendered B8’ verdicy, ncluding snswering 21 speciad
interrugatoriey, awgrding damages for violations of the Consumer Sales Practices Act and

Muotor Vehicle Repalr Rule: but returning s verdiat in favor of the Defendant-Appeliant, on

the claim for fsud.

E-FILED 01/11/2018 01:34 PM / CONFIRMATION 691810 / C 1700511 / COURT OF APPEALS / BRI



Platnuift-Appeliee, W, filad & Mation for Statutory Damages, Treble Damagss

b3

g.w}

Attorney Foey, and Costas aliowed by the C5FA. Tid 22, The matier was heavd before the

Y

Court on fuly 21, 20186, with the court Entry requesting the hearing transoript, T.d, 85,

for Statutory and Treble Damages, Attorney Fees and Cost Beptember 27, 2016, T4, 99,

The fnal Judgment Entry was entered Goteber 17, 28160 T 100 Appellant, SWEC, Umely

P . 3
3

filed a Motion for New Trial November 14, 2018 Td, 104, which was denled by the

aesigued judge but ot served by the tlerk Tl 187, The sssigned lndge placed of record an
Eutry of Recusal Tl 1100 The ase was reassigned Tul 111, and the newly sppointed

3

Hdge noted the prior entry had not Been served as reguived, an Entry Denving Motion for
New Trial was entered on dugust 23, 3317 T 1120 with notice from the derk from which

53

otive of Appeal was fHed on September 20, 31774 114

,,

€. Btatement of Facls
FW, s the owner of 018 Nissan Maxima which was Invabved iy 2 motor vehicle

cotliston on Ootober 13, 2812, T.p. pp 418, and contractad with Defendans-Appellant, SWIC,

o nepalr the damages to his vehicle, dropping the vehicle off on October 32, 2013, Tp. 134
B % Top 734, BrO 37, repairs were completed on November 14, 2012 Tp, 738
W performed internet research and learnad of the convept of diminished value, Tp

L3R-04, attributabie to the {aot & vehicle that had been involved In g collision requiring

repaity and desplte repais such vehdcde would have diminished valite in the eves of the

TEAF v hvavonsoen Do ey en et Tod mind it s el vy onended Yoy exdd™ v sse s francet Yrs Thows o8 ol
W rhrough his research identified an eutity, WreckChecok, operated by David

Witliams, to whom he took his vehicle for inspection and based wpon such inspection

fad
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&

belteved repairs had not been performad in aceordance with the manufactarses

specifications, Tup. 1584, belioving his velidds had been repaired not only with welds but

b

o T
sorpschurat ba

’Zx
a,
2
oF

with the use of westves which was not i conformity with Nizssay repair

o

specifications and as ;

,,
;.ZL
oy
o]
Frs
i)
o
it
b

vl
;,

’/’,&
”"".&
Eac
s

7
"/
e
o]

7,

4.

%

» vehickewas unsafe o deive, expressing bis belief
the vost of repair would exvesd the value of hs vehidle T pris4
W testilied he had no opinion as to the value of his vehicle elther pra-loss or post

~

toss, Top. pr 8, 187, and he would defer to David Witliams for determination of both pre-

o 3

loss and post-loss preqrepair valuation. T 217, 1W did not abtain an estimete to
determine the cost 1o correct such repaire. T p i8R W expressad no ather complaints
o SWUC regarding defiotent repairs to the vehiols, Tip 143; with the sxception of a paint
temish corrected the day he plcked up the vehicls. T 280,

David Willlams inspected the vebicls at the request of [W, at his business in

N

Wheelersburg, Ohio on Decsraber 18, 3012, Ty 144

g

Additional expert testimony was slictted from Mike Anderson and Larry Montanes,
each of whe testifled the veldole was not repaived In avcordsncs with Nissan's
speciffcativus, repalvs were performad in an ynworkmanitke manner, ax wall 28 numerous
other aesthetic deficiencies attributable to the repairs parformed by SWCK

SWCT presented testimoeny from Barnde Burckard, President and sole shareholder of
SWOCU and experts, David Damon amd Geoffrey Qverley, who inspected the vehicls and
tegtified the vebicle was repalred in g workmantike manney and the utilzation of an
asthastve bond, although, not specified by Nissan, was not specifically prohibited and
he inslustry for corrosion protection, i addition to thelr adhestve

adhestves were used in

quatity snd had no effect apon the intogrity of the repalr,

8
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I Assigoments of Ervor and drgument

FIRST ASSIGNMENT OF ERROR

o
VN
e

,«;

The Trial Cow wt w;‘*‘*é in :i{i*‘f- : ng testimony as o diminution i valae,
permitting such tssus to be considerad by the hay,

First Issue Prosended for Review and Argument

Dirsinution o valus reg m 13 gvidence of pre-loss markes valie, posts
fosg marbet valug, as wall a3 oot of rapaly.

The Appelies, JW, plad sy 3 theory of recovery dirainugion in value, Compdatnt, T.d 2,
and offerad testimony from David Willlams, a5 an expert, utilizlug & program known a8
WrechTheck as the msthadelogy for determiniog such loss, SWEC timely obiected to the

\

testimony of David Willlams, SWOC tavely moved his testimony be stricken, Tp, 5322, and
renewad the obfection ppon moving for g Divected Verdiot on the claim for diminution i
valug, T S53-561, a8 nelther JW, David Williams, nor any other witness offersd by
Plalntiff expressed an opinlon as to e vehicle's valoe post-loss pre-repair; a value
necestary fora determination of the extent of damages for damage 1o & motor vehicle and
nevessary to compite damage for diminusion in valus

The ride for the determination of the measure of damage to & motor vehivle is
expressed i Faleer v Toledo, {1959) 169 Qo 56 238, ISHNE 24 893, a5 the difference in
the market value lonnediately before and after the Joss. &n alternative messure of damagss

.

for property damage o 2 motor vehicle is the cosy of repair, i the cost of repalr does not

exceed the amewnt of damages to be arvived at using the rule from Folter, SER, 4ifstate Ins
Loy Reep, 7 Qhio App 3d 90, 454 NE. 26 580 {100 Dt 19821,
The Tenth Mstrict Sourt of Appeals addrossed s olalim for Savnution i value

5]

Reedrdod i SnFliers Rl O e e Uhiinfed 1797 Ohdas s SRS Tifved Nea b
Redoh v, Anthem Blue Crozs & Blue Shipld, 173 Ohto App.3d, 523, 2007-Ohio-3739, 975 N.E
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The restuusi diminution in value can never be greater than the ditfersnce between
wrarket valus nmediately before and after the cheby, less the cost of repuir.

3t

i the absence of testimony as to the valne of the vehicle post loss and pre repsin,

was srvor for the trial oourt (o adroit the textinony of David Willlams or any testhnony as

redates to diminution in value, ag such could noet be determined cousistent with the
measure of damage sxpressed in Fafter ant Rakioh for determination of such loss,

Socond lesue Prosented for Review and Arvgunent

ost foss value, pre-vepaly, a Htlgant

o in value,

Where there has beenno evidence g o
cannot fullil i arden to prove diminug

p2o553

SWEL st the close of Sppellee’s svidence moved for o direrted verdict, T 5353-584

on the issue of dimingtion of value-thst as 3 matter of law Appeliee had not sustainad {8

Y

burden to produce svlidence in order to do the caloulstions neceseary to detsrmins

dimbished valus, specifically, no witness had offered testimony a5 1o the vehivle's post loss

valne prior to vepaly ag required by Safter v Toledo {18597 164 Ohlo S 238, 158 KE

An appeliate court apphes 3 de novo standard of veview, on 8 motion for divected

I ST F T S, « . D T B - Y N T Y £ aferer Sees B Swres
pardict a8 1t prosents @ question of b, In Good Vaor Tire & Bubder foo v detun Jas & dsun

Co, 95 Ohto 36.3d 512, 3012 -Ohin-2843, 769 N.E2d 835 a0 14 the Supreme Court noted:

& motion for & divected verdio™ *doss not present factual Ssues
guestion of §£ﬁ\°~: pven though in declding such @ mation, s neg CSSATY Lo
review and consider the evidence.” i}i}a_}» v Webh {1873, 3% Ohde St3d
215,80 N QI Li‘i 24 €3 of the gyllabus. 7

,»

The witnesses offerad by Plalntilft/ Appoliee ounly expressed opivions as o the

3

vehiche's value post repair. Specifically, each of the witnesses offered by Appeliee {himself

E-FILED 01/11/2018 01:34 PM / CONFIRMATION 691810 / C 1700511 / COURT OF APPEALS / BRI



and three experts] indicated they had no apinion as to the vehivle’s value post loss and pra-
PERIL

fereny Willlams testifisd 7. Lrepalr cost would excesd the value of my vehicle” T
154, line 17 bul did not obtsin or seek an sstimale to correct any olalmed deficiant repairs
T 188, and further tostifving by his opinton the vehicle ¥ by sssentially worthless, the
cost of repairs are golng o be more extensive than the vehids is worth today” T.p. 216

Mike Anderson testiffed in his opinion the car was worthless Top. 44, Larry
Mantanee testified diminished valge 5 Junk sclence, haviyg published an article on such
and proveaded to sxplaln why that was hisopinion, lncluding twas § nebulous foss that
dissipates the longer o own the vehicle, Tp 56 David Willlams testifled b had made no
deterpdnation of the vehicle's pre-loss and post loss valusy presrepair, T 5301

The Appelies folled to offor svidencs as to the post loss pro-repair valne, thus s
determination of residual diminution in value could not be calepdated.

W specifically deforrad to the opinton of David Willians, of WreckChecoks, his

\

supert on diminished valoe, whe testified as to pre-aocident valus based upon an NADA

h e

evalpation, T.p 467, but had not detenmined post loss pre-repalr value, T.p. pg 969, bt
textified the vehicle had o total dinyinished value of 31741508, Top, 179-473, 30% would
be attributable to the inherent dindnished value, the remaining residua! diminished value
sttributed to what he desoribed as hully or unworkmanitke vepaiy, Tpopg 496, 581 bt
acknowledged he made no derermination of faly market value post loss and pre-repair. Tp.

L

SELOND ASSIGNMENT OF ERROR

The Trial Coant erred in awarding attorney fees aml gxpenses for the
servives and costs regquested,
:?

E-FILED 01/11/2018 01:34 PM / CONFIRMATION 691810 / C 1700511 / COURT OF APPEALS / BRI



Issue Presented for Review and Argument

Attorney fees for vislations of the C5PA are Hmited to those viokstions
sommitied knowingly”

The Complaint Hled January 17, 2014 sat forth multiple causes of action for recovery

under the Consumaer Sales Practices &ty specifically, paragraphs 2,3

Ey

fer
2
%

AR TL T 2L
and 7. Tl & The allegations sg set forth in paragraphs 26 and 27 represent the only
activities of SWUC tound to have been committed “Roowingly”; the fatlure to provide an
ternized st of repairs pesformed, which {dentified the person performing the repair oy
servics and the faflure 1o tender to My, Willlams the replaced parta

Spavial Interregatories were prasented to the hry for each of the various clabnsg of
damage azserted by Appellss. The jury in responss te special interrogatory 104, Tl 68,
specifically found SWOC committed other deceptive acts and descrtbed such acts as the
fallure W provide [Wwith an Hemdeed Hst of repairs which identified the individual wheo
porformed the repair and SWCT tled to tender replaced party, awarding damages b the
ammonnt of $83.33, Special Imterrogatories 104, 108, T4 69,70

The Jury furthered answersd imterrogatories divectad fo claimed viclations of the
Motor Vehicle Repalr Rule/MVRR n Special Interrogatory 15 Tl 76, that SWCC fatled to
provide awritien Hst of repairs performed which Wentified the lndividual performing the
repalr ssrvice; Speciad Interrogatory 16, Td, 77, thay SWOL Intled to tender replaced par
but awarded no damages, T 78

The fury was asked in Special Interrogatory 1%, Td B, whether any Interrogatory

answersd affirmatively in hverrogatories 1 through 17 and 14, 15, or 16 was dowe

“knowigly' the oy snswered {vead, identifying two aots comnnitted “knowingly” the
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atlure w provide the consumer with & written Hst of repatrs with the identity of the person

perforaing the repsir, and the failure to tender replacement party; Special lnterrogatory

13.Ta 82, asked the jury o sssess the damages stivibutabie o the scts the conmitted

R

“koowingly” for which ne damages were swarded.

The Court instructed the fury specificslly on what constituted “knowiagly”
vonsistent with Ohio huy lInstructions, instructing the jury consistent with 1 SHEV 82111
The comments to the Instraction indicate the definition of “knowingly” only appliss
0 & detenmination of whether 3 Flalntiff is entitied to attorney fees wnder RO 134509,

SEE, Eahwrn v Ford Motor Co, {1890, 48 Ohjo 5234 27, 548 N B 2d %33

Ths RO/CSRA 1345889, (F] {2) allows st the sl cowrt's discration to award

reasonable sttorney fees i “{tihe supplisr had nowingly committed an sot or practics tha

»\

violates this chapter”, further defining kaowledge a5 7 o actual swareness, but such
swereness may inferred where oblectivr manifestations Indicate that the individual
invelved aoted with such awareness” RO 134501 {FL The Cowrt noting that the
legisiative purpose of the act is best served by finding that “knowingly” conunitting sn st
o vislation of RACE34E meany the supplier need enly intsntionally do the act thay vioktes
the (8P4,

The Suprame Court subseguently o Biotwer v Tri-County Toveta, o, (1991158

Ohio SE3G 145, 588 NE 2d 464, statexh:

Where, as here, the olalms can be separated to 3 clabny for which feey are
recoverable and s clsiny forwhich no fees are recoverable. The trigl

court st sward fees ondy for the amount of Hme spent pursui ng a clabm

for which foes niay be awarded”, Bitdner L4 3t 145

ot TRAE, 1838

SEE, Henley v 438, 433, 103 Supreme Ox

)”
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In Kinder v Smith, 2013-Ohdo-2157, 12% App. Dist found the riad court did not

almss i’ dizoretion when it Hndted the attormey’s ooy sward 1 the work pevformed for

the approved specific consumer faw violations and not other causes of action. The sowt

<

notsd 2t ¥ 13 whe

sy

T awarding reasonable attorney fees pursuant to RC 134509 {(F) (2) the
trial eourt should Best ealoulate the nieabey of hours reasonably expended in the case
muitiphied by @ ressonabie hourly fes. The court at 113 noted in the ivitial caleulation the
tial ot showdd exclude sny hours that were unressonabily expended.. that where the
clalms van be separated from which foes are recovershie aud claim for which ao fees are
Bl the trial conrt must award fees enly for the awount of Hme spent pursnant fo
the clabns for which fees may be awarded, consistent with the court's finding in Bittner,
fafra. I this vase, the evidence presented at the sttorney fee hearing and by Appelles’s
counsel, made no sttempt to separate how much thne was spent Hilgating any particalary
causse of action,

The CSPA clatms found to have been commitiad “kmowingly™ did not present novel
aauire specialized professional skills to livigate, &1 not prevent
counsel rom scospiing other cases snd would not suwumber counsel with burdens of time
Hmitations, Specifically, the two-aot committed “kovwingly” were the failurs to tender
replacement parts arud the lack of dentification of the techniclan in the Snel billing from
SWOC In Bx 13, did not ideatily the tech, reguired mindmal testhnony snd no axpertise;
Bernle Burckard of SWOU acknowledged the tech was not identified. Ty, 436, 427; levemy
Willlams, Tp. 188, Hoes 3411 as to fallure to identify the tech; as to replacement parts,

ks

feregny Willams Indivated thers was no discussion between himself and Me, Ruvckard of

$oon
2
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testimony.

fn sddition, Appeliee’s Complaint at §27 asgerted SWCT fatled to tender him
replacemant parts. Td & W completed g form authorizing WG o perform services
Defendant’s B A, which included an {ten to be marked by him as to whether be wished
pavts returned or discarded which was left Mavnk, Appelies having pled both facts in hiy
Complaint dearly knew of the vislations of the MVRR pre-sult and sparss testimony was
offered converning sach. It was Appelles’s doty to separate the time devoted w

stabdishing and preving such violations and in the absence of any attemp! to do so renders

the award of gitoraey Toes by the trlal cowrt an abasse of disoretion

Appelied’s counsse! made ne attempt 1o estabiish the amount of fees incurred in

pursuing the clabms found committed “knowingly”. Appelise failure to zeparats such tme

ard thus did not seetaln " burden and the trisl court shused ity discretion in awarding
attorney foes for all services perfermed.

The transoript of proceedings clearly sstablishes neither of the scts found to have
been conurdttad “kuowingly” reguived expatt testimony,
THIRD ASSIGNMENT OF EBROR

The Trial Court srronsously dended Appellant’s Motion for New Trial

Issue Presented for Heview and Argament

s

it was error for the trial oot to deny the Motion Bor New Triad and
such presemted guestions of Sy, which went 1o the heart of Appellee’s
clainy, Le, that his vehicls was worthiess, Le, the cost of repaiy exceeded

i value

N 3 X Coggn. B ¥ Y v,\ FRRSNY i Bl de ey Tanq on W 3 ‘\‘$
The Motien for New Trial was prevvised on the fact that ten days post trlal [ sald

s

the velivle, which b aawl his three sypert witnesses testifted in their opinion the vehicle

11
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was, 2 total loss, was unsals to drive, and the cost o repair exceeded the falr market value,
W T 154, 188, 316 Mike Andersoyn, T 44 and David Willlams, Tip 7

Appelies had 2 duty to mitigate his clabmed damages as his calm for ffline to

R

porform in an unworkmantikes manner and othert ex upon which his clabm was based

X

WETE {1 SEIenee 8 O

x

gt for breach of contract, Le, SWCC had not parfermed repairs for
whiicly it was contravted to perform. Under the mitigation of damage doctrine, the party
that makes 3 olabin on a contract cannot receive damages that it condd have prevented by

*3

reasonable affinmative action, SEE, Fowr Seasnaz Sayironmenind Ing v Wertfiedd Cos, B

»

EPy]

{thio App.3d 157, Q2B NE2D 81 {18 Dist Ham Qoo 1594, and which & sould have
prevented by reascnable action, without substantial visk te such party. SEE, Cearmehi v
Bzt 113 Ohic App dd 418, 79 NE2d 10 {8 Dist Cuvahoga o, 18%&)

The Supreme Court noted a party who has been wrongsd by & breach of contrant
Ay pot unreasonabdy sit tdly by amt allow damages o sccumlate bat instead must
attempt fo oxinimize s damage, SEE, Stofe, eured Stacy v Batavin Locad Schoel Diatrict B
of Bd, 105 Ohlo S8.3d 476, 2005-0hin 2074, 882 N.E.2d 38R,

Ays this Court noted in Chandier v, Generad Motors. dccept Corp, 68 Ohin App3d 38,
426 N.E.2d 821 (¢ st Ham, Co., 1980) the darmages a Pladnttf could have avolded with
veasonable effort, without undue visk or expense, cannot be charg

SWUC moved for a new trial, T4, 104, azserting grounds pursuant to (vt Role 5%

(AT E8) & 9 L

Yt

{AT {3} Miscondunt of the prevalling partys
{8} Newly discoversd evidence of material for the party applying, which with

reasonabde diligence could not have been discovered or produced at trial;
12
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§97 Ervor of law poourring at trial, broughs to the attention of the trisd coury

The Motion for New Trial was supporied by the Afidavits of David Damon, Tl 103,

o
¥ B
X

and Geolfrey Qverlay, T 102 cach of whom had testified as experts for Appeliant.

The Motion noted the premiss of JW clalms were the vehicle had besr repaived van
wnwworkmanttke masner, for fallure to follow the specifications set forth by Nissan Motor
Co,, arad a8 @ consequencs sustained not only » diminution in value bat was now unsafe to
drive, rendering the vehicle worthless.

Appelleg's experts; Larry Montanes, Mike Anderson, and David Williams each
testified the vehicle had not beer repaired to Nissaw's specifications and a8 repaired was
unsate to drive, resalting not ondy in diminution fo value but the vehicle only retained
salvage value {an amount not preseated as part of Sppeliee’s casel, sach testifled the
vebicle was unsals to operate and the cost to vestore the vehicle to s pre-accident
condition excoeded 113" present value,

it is recognized the standsrd of review on g Motion for New Trial is abuse of
discretion which consists of more than an srvor of fudgments and connetes an attitude an
the part of the il court that is unreasonabls, ynconscionsble, or arbitvary. SEE, Reck v
Cabead {19931 67 Ohio 8834 108, 1o KE2d 318

in the application of the sbuse of discretion standard of review, this Court does not
subetitnte {8 judgment for thatof the trial court but it is respectfully subnutted i must
exramine the fots for it to determing whether the triad ot abused s diseretion in the
denial of the Motion for New Trial, s respectiully submitted &y the matter was wied to »
visiting faddge, the Motion to Deny New Trial was wrade by the assigned fndge, who assumed

o F

the bench the week this matter was set for trial and was oot involved in any prea-trial
13
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procecdings and who thereafter recused from hearing matiers &1 respect to this case, T.d.
110, Becsuse of the nature of the allegations in the Motlon for New Trigd, that Appelies

testiffed and offered testimony Hrom othey sxperts his vehicle had no market valus and thus

¥

should have only sshvage value, sold such vohiche less tan two wesks after concluston of

trial, raises issnes that justified & hearlog o further allow such {ssues to be developed and

prevented with full explavation a3 to what was known

It i respectfally submitted that the procedure followsd by the trial conrt's ruling

e Lo
5
b

the Mation for New Trial was & dental of due provess, which would be an abuge of

gisoretion to overrule SWOTs Mation for New Trigl The standard of veview for

3

constitutional analysis, Le. denlal of due process, requives application of mised guestion

X

tandard of review, accepting fets s fonnd by the trial cowrt, if supported by competant

’)';

S

credible evidence but this Cowrt can independently Form 88" pwn legal conclusion when

appiving the facts, Frocedural dus provess is o 8ald concept, SER, Ohio v Hoohhausler,
{1906} 7o Ohlo 3134, 45K, 459, 088 NEId 457, 483, citing Wolters v, Notd dson, of
Radiotion Survivers, [T885] 473 118, 305, 3235, 105 5. {0 318¢, 31883188 The affidaviis of
both (vertey and Bameon, Tud, 102 amd 103, varlier establizshed no repairvs had boon made to
the Willlams vehicle, excepting sppdication of seaw sealer at the site where Appelles’s

sxpart Larry Montanez had broken & wekl with 3 hamonse and chissl

Civil Rule 59 doos not suandate 8 he

ing hut at g mindrum L regeives elemental
falrness o address the zsuves ralsed and the metter shoudd have sither been prosented to
the visiting udge bolove whom the matter was ried or at s minimuem, @ hearing conducted

to dotermine the factuad predicates asserted in support of the Motion for New Trial

14
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¥, CONCLUSION

~

Sharon Woods Collision Center respeorfully reguests Uls Court Sod the teiad court
committed ervor tu the admission of the testimony a8 to diminotion of value from David
Wiiliams, as neither he nor any othey witness Mantified s post loss, pre-repair value and
without such, a caloulation a3 to dindnution iy value cannot be made consistant with the

mandates of the measure of damages for damage 10 1 moter vehicle in Fafter v, Toledo,

{19597 189 Ohio St 238, 1R8 NE.

80T and the determination of diminution of valus

outhined in Rofdoh v dnther Blue Cross & Blue Shfeld, 173 Ghio &pp.3d, 523, 2007-Oltae

SWEL requests that the Court vacate the fnding of attorey fees a8 connsel for
Appelies made no attempt to dstinguish those activities or efforts directed towards the
determination of the vielations of the L8PA/MVER committed “knowingly® from ather
causes of sction set furth and attorney feos are nited by RO 134509 to acts committed

»

aowingly

pe

It is further respectiully submitted, the trial courts decision denying the motion of
SWEC for & new trial be vacated, as [W testitied and submitted the testimony of thres
axperts his vehiole was 3 total loss and incapable of repaly, but proceeded to self such ons-
week post-trial Such sale being inconsistent with the legal theories sdvanced at trial
sufficiant to warrant a new ial in this matter

it is respectiully submitted that the deciston of the triad court be vacated, and this

watter remandsed o the il court for further provesdings consistent with the divecsives of

this Tourt,

fooke
L7t
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Respectiully subumittsd,

3

5/0ennis & Becker :
Liﬁml fs & Beocker (BOGOS511)
Recker & Cade
526 & Wards Corner Road
Ex}**‘eizimi Ohio 45148

{513} 6832352
{513} 8833287 {fax}

Attorney for PlalntiitAppetiang
Sharon Woods Collision Center, Ino

¥, CERTIFICATE OF SERVIE

! hereby certify that & copy of the Drogoing Briefof Appellant, Sharon Weonds

Washington Village Urive, Davion, Obfe 45458 Ous 13th day of January, 2018,

§f0snnds & Becker .
Deniz A Becker (HBEOQSS1LL
Attornsy for PlalntiitAppeliant

~

Sharon Woods Collision Center, Ino

o
o3
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COURT OF COMMON PLEAS
HAMILTON COUNTY, QHIO

DY IUIRRE T

JEREMY WILLIAMS, . Case No. A1408300

Flaintiff, 3 Judpe Tom Herkin

.. :
SHARON WOONS COLLISION x ENTRY DENYING MOTION
CENTER, INC,, : FOR NEW TRIAL _

: MuN L FPRoTUN G
Defendant, ¢

o of
t2f2if e
Thizy mstisr came befors the Cowt on Sharon Woads Collision Center, Inc,
{CDeofradant’s™ "Motlen for Mew Trial™  Jorenty Wiliams {Phaiaiff™) oppases
Defondant’s Motion. After roviewing the memovands, the Coust finds the Matins m\stk i
Be will wmbon,
Accordingly, IT I8 THE ORDER OF THE COURT that Defendpw’s Motion s

hersby DENIED

Be fae Ordernd,

RS g&é‘ "’”g’“{‘” gé‘i N / T ——
JUHRIGE TOM HEERKIN

App. 1
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00T 177018

BrHsGIIYe

IN HAMILTON COUNTY COMMON PLEAS COURT, OHIO
JEREMY WHILIAME CASE NOL A 1400300

PLAINTIFF SUDGE MARK SCHWRIKERTY

{Rotived sitting by Assignment)
-G -

SHARGON WOODS COLIINION CENTER, ING, FINAL JUDCMENT ENTRY

DEFENDANT

This matter having been tried to a jury and a verdiet returned, and all elaime rad
post trial motions having now been ruled upos, §§3§g;§zem is heveby rendered as follows:
& Plaintiff Jeremy Willlams is granted judgment against Defendant Sharon
Woads Collision Center, Ine. in the total smount of $105,462.50, Inclusive of $18735.97
in actuad, treble, s%émmg*y} and neneconomic damages, and $86,726.62 in attorney fees
and ltigation costs, plus court costs and nterestfrom the date of fudgment at the mte of
4% per anmum,

Al aspects of this pase now being concluded, the Court finds that there is no just

cavse for delay and this Is & Final Judgment Entry.

R COURT USE ONLY T e
$ LOETS N&h&:’ e,

?miﬁ 5 S’ . § |
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See and approved by

ELIZABETH AHERN WELLS  {porlzeel
RONALD L. RURDGE {noisdog)
Attorneys for Mlaintifl

aggu Miamisburg-Centerville Road

Davton, Ohio 454593817

Telephone: 74329500

Fassimile: 9374309503

Hmail Beth@Uhinlamonlawoom

DENNIS A. BECKER {00085}
Attorney for Defendant

56 & Wards Corner Rd

Loveland, Ohio ¢53140

Telephone:  {(313) 8832058

Pacstmile:  {513) 683-ue57

Eoaih dabeckardfusenst

2ridaty Wil Jeromyr Y Dl Rei Bte Flod Rudigent Botey aogeas bwowged

Sopd 3
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DI1S§3166Y LCQURT OF COMMON FLEAS % SEP 27 2018 |

HAMILTON COUNTY, (G §

.

IR M \«%‘s’ ‘3& ii i. §5§MI& : CASE NG A1400300
Blatnaft Lo

JUDGE MARK STCHWEIKERY
{Retived sitttng by Assigronent)

¥,
: DRECISIGN ON PLAINTIFES MOFTHON
SHARON WOOQDS COLLISION : FOR TREBRLE DAMAGES, AND
CENTER, INC., : ATTORNEY FEES AND i,f STS
Detondant :

This matter came befire the Count llowing g jury tial whoretn the fury renumed &
verdiot fo Plaintfl o the im&i sovcnnt of $EO79.78 and responded affiomatively ©
interrogatorise that the Defendant had violated the Consurar Soles Practices Act {"USPA™ by
compating cortain axts in viclation of Revised Code section 1343.01 ¢f seq. and had violated the
Motor Vehivle Repair Rude (MVERTY by conprutling cortain sots i violafion of QAL 109434

13 erseg. The Plainti¥ has by wotion reqeested the Court to grant the following:

4

1. To treble $4,884.76 of the Jury's 38,0778 sctual damages sward sgainst Defondang
for violations of the CSPA for g tolad mnogd of $17,888 .30 1o actual and trebled

dumages; and

2. To wward Plaimtif an sddidonal 3600 in statutory damages againy Defendant for
vislation of the MVRR sl the CSPA; and
3, Teo nward ressonable attorney foos of $57.916.75 and rensonable hitigation cosis of

32 058,83, plus additional fees and costs Inctrred relating & the prosseution of the

foe potition in the amount of $6,750.04 and an enhancement under the decision in
Riggaer v, Tei-Cowny Tovor, fre, (18891) 58 Obip §0.3d 143 and

4 To euter finad judgment sgainst Dolondant for vinlatton 0% the O8RS and the \(ﬁ:a&,

APD. &
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Treble Damages

Platntifl clatras {o be entiiled to treble damages for thres sopasie violstions of the T8R4
by Defendant ay determined by the jury in interrogatories 554, 6/64, aond /%A where there
were eoonoic awards of $3,302.35, $166.67, and $1 42384 respoctively. Revised Code section
134309 (B} provides oy the conswner o opt for “three times the amount of the consumer’s
actual econonsic damages or two hundred dollaes, whichever is greater™ “where the violation was
an act or practice declared © be decuptive or unconscionable by rule adepted noder division
{B32Y of section 1343.0% of the Revisad Cods before the consumer transsction on which the
action is based, or an aof or practice deternyirsd by & court of thiy state to violste seotion
345,00, 134503 or 1345031 of the revized vode and commitied after the decision containing
the delermination has boen made gvatlelde for public inspeotion noder diviston (A3} of sestion
134508 of the revised code™
fmpact of Marrone - Defendant argues thet in secerdance with Morrone v Py Moerdy 184,
g, TR o S13d 3, 2006-0hio-3869,  the slleged violation must be “substantially similar™ to
an act oY practice previpusly declared to be deceptive by ane of the wmethods dentified in
{34500 (1) The Murrose cose and those viting # are all elasy aotion cases. This Iy important
heenuse, in Oblo, under RO, seotion 134509 thore s no provision o file a class action under the
CEPA unloss you meet the mrovigions of 134508 (B T the ponlrary, 2 constmer may rng s
“individial action™ under RO 134509 (AL Scotion {(B) serves to sllow g sonsumer in an
indhividusal setion o recover reble dameges i the aot or practioe alleged mests the conditions

outhined. Thersfore wnder section () of RO section 134508, 3 the alleged act or pravtics I8

§ 345831 3t is 2 vivlshon

found 1o be one thet 13 produbited by RO seotion 134502 1348503 ar i

“rgr se” as the coust instrucied purstant to Q3 seetion OV 321,01 and consistent with the

33

Apps. 5
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Defendant’s proposed juey instructions. Under section (B) of RO, 134509, the consumer can

soover rehle damages 1 the “violation”, so deteradned under sectin LA, Falls within the

bsed
("/

classes of vielations previously determined t be deveptive. Presumably, the Incrsased darsages
are awarded beoanse the Defondant was or shonld have hoen aware that 85 acls were Yviolations™

of the faw. The Merrosy case discusses this tn iermy of “sufficient notive™ 1o the supplisr. This

court 15 not awace of & case whers the Marrone analysis is applied to 8 “individesl action” by &

consnmer, However, e rationale is imatnsetive, Accerdingly, in constdering the Maintiifs
claims for peble damages this conrt will consider if the Defendant vould reasonably be expated

3 2

1o have sufficlent notice that its acts wore a vielation of the law. In Morerme the court said,
“Rubstantial stmilarity” moans & similarity sot in every detall, b in cssontial clrcumstances or
comsiitions,

In ceder o proveed with s snalysis the cowt must identify the operative hots, the
essumtial clronmstances or conditions, feading o the determination of the jury in sach of the
redevant intorrogmionies.

This case evobves fom an awto accldent on Gotober 13, 2012 when Plainitf®s vehisle
was irvolved in s anto accident and Bis 3010 Nissan Masima was damaged in both the font
and rosy portions of the vehicle, The fors of the Plaintiffs olabms s on the repales st wers

miade by the Defendant 1 the mar portioas of the vehiole.

Pl claime that the jury's detormination i interrogatory number S, that the
Defondant fatled “to perforny repairs in & workmantike manner™ i 3 vicltion ef the O8FA RO

13502 (BX21, and such has repestedly boen determyined by sourts of this state prior to the date

of the seis in this case. In the memerandon sccompanying his motion Plaintiff cltes moliiple
ases revended in the puldic lnspection fles (PIF) of the Ohio Attorney General, cartified coples
y App. ©
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of which were provided to the conrt by the Platntiff “Perfonving repalrs in 2 workmastike
manner™ i3 a standard that can be applied very broadly to any number of repair types. B would
seem nonsensical for the law 1o requive that 8 specific vonworkmantike repair be st Etlpated and

reeorded befnre treble damages woald incor. Such a holding would deny cach fest cladmant the

A%

.

bonefit of treble damages snd provide the poor performing supplier protection in the details of
the conduet. For example, In this cese the Plaiatilf clies the following facts to support this clate
+  The evidence showed thay ropairs e the rewr bedy panel wers not peeformed in a
workmadie manner beoesuser (1Y they were not porformed sccording o the
mamdictrer’s specifications beemase structurd bonding adhesive was used where

aew approved by the manuficturer, Nigsan, {(2) the wolds were extremely poor, not in

~3

locations presoribedd by Nissan, and the wrong types of welds, and {3} improper

sorrosion protextion was spplisd.

«  The ovidence showed thet ropaies © the trunk Soor were not perfamed n g
workmaniike manner bevause {1} spravable seam sealer was used instead of
brushabde, pumpable seam sealer, and (3) the seam sealer was not relinished,

+  The evidence showed that the vepairs were all sronnd slopgey wark.

#  The svidence sherwnd that doppy, shoddy, and tmproper fﬁpirﬂa\ the vear hody
panel made the veluele unsals o drive,

Should the supplisr be able to excape treble damages for mm‘z;kri{m.zmii&: roprirs i no prioy oase
s heen hased on poor welds, or insppropeiate vee of structural bonding adhesive, or impraper
application of corruston profection” This court finds that such ¢ level of simtlarity need not be
found, The PIF decisions ciied by Plaintif}, Suider v Conley s Servive PIF Mol 190 Stwfe

¥

red. Ficher v Tosthorey PIF fle No, 1303, Steie ox. Bed Montgomery v White dha Harvest dwio

dpp. 7
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Body Shop PIF file no, 1666; provide sulficient notics 1o supplicrs of consumer servicss in the
stete of Ohio that fatlure to provide connuner servives tn & workmaniike menner i a per se
viotation of the CSPA and subject o trebling of iizwmg\ found by the trier of i‘z‘“‘ regardiess of
the specifie conduct of the supplier,

Plaintll claims that the jury’s defermination in tderrogatory number §, that the
Defendont stalled and defayed and avolded o atternpied {0 avoid a legal ohligation is a violktion
of the UBPA, and such has repestedly been determined by courts of this state prior o the date of
the acts I this case. Flaintiil cites his ovwn testimony a8 tiad, that My, Brckard, the sgent of
Drefemlant, stalled and delaved in resolving the matter post repaly and pro-suit, as the fastual
basis for this cleim, Apain stalling, delaying, and generally svoiding or attewmpting fo avold a
legal uhligation Is 4 standard that can be applied very broadly © sy number of sonsuser
services, The PIY decisions cited by Plaintiff provide suffivient noties to supplices of sonsumer
servives in the state of Oble thet where a \\\i‘;\;me* has fegal obligations to consumers, and wherp
there are no vidid legal defenses for not performing those obligations, ¢ supplisr whe avolsds or
stipmps © gveid those obligations or stalls or delays performing those obligations conts #
deceptive att and practive and g per so viokhtion of the TSPA and is subjoet to treblsing
damuges found by the tler of fact repgandloss of the specific vonduet of the supplier sr ifihe
supplier is one of veldchs repair as the cave horein, or houschold applisnces, State ex rel Browa
v, Lyons PIF 100003 | or heating sod atr comditiontng, Stete ex red Srown v Spears BIF Mo,
IREEEILXN

Flainifl olaims that the huy's determination in interrogaiory mumbey §, that the
Defendant repaired the Plaingils vehivle and returned it to the Plaiogil in on wesle condibon

and such has repeatedly been determined by courts of this state prior to the date of the acls 1 this

&pps 8
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ass. I this case sxpert evidence showed the improper installation and repRUS 10 the rear body
panel rendersd the vehicle noafe to drive when 3 was returned to the Mlaintif Plaintisf oites
consumer, and knowingly allowing him to deive it in g condition which s dangerous to the
consumer il to others oo the road™ is & violstion of the USPA.

Based on the above analysis the Plaintiff is sotitled to treMe damages based cn the fury's
detorminations iy inforrogatories 54 ($3,302.253X 3 = $8,906.75), &84 (116667 X 3 =
DIFQAT L and RARA(R14R8.84 '*i I=F4377 80

Attorney Feeg
Plaintif requests that this court award reasonable attorney fees in the mmount of

whus additionad fovs and

X

BSTREETS, and ressonable litigetion costs in the amount of $23,030.83,

costs incurred relating te the woserution of the fee petition in the smowst of 36,7

;3 S0.84, and a full
enbanvenment consistent with the Swiors Bsted i DRZ-I0SR) and the provess sutlined in Bitner
v, Trivownty Tovols, Jae, 58 Ohlo 034 14318910 Both the Plaintiff and Defonse vite the
Biriewe case a5 the s;:mm;ﬁ low regarding attomey foo awards in CEPA cases sush ax this,

The total fury sward in s case was SR OTO 78 At first glaswe one might think that the
Plaintif's request of g totel of 386,726,672 in fees and costs 18 an outrsgeous sum o relationship
o the ury award: However, i the Sitter case, Chief Justics Moyer disvardad that concern
inmadistely stating, “A the vutset, we roject the contention that the amount of sttorney foes

awarded p-urgumzi o RO D38 00K must brar a divect relationship to the dollar amonnt of the
settfoment, between the consamer and the supplier. The Aot way amended 1n 1878 o include the

payvmnent of attorney fors ¥ %p prevent unfaly, deceptive, and anconscionabde aots snd practioss,

o provide strong and effective remdies, both public and private, i sssure that consumers will

# &pps 9
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reeover any demages caused by such acts and practives, snd to shinvnate any monetary
incentives for suppliers fo engags i such sets and prastices.”™ He also said, “Prohubiting private
atton nevs from recovering for the tme they expend on a consumer protection cuse andermines
hoth the purpose snd detervent effect of the Aot Rather, the Bigmer court instructed that the
propey provess tn detormine an appropriate amwunt is 1o begin by deternvining the number of
hours reasonably expended on the 1tigetion nwultiphied by 8 reasenshle Bowrly mate, Then thay
amount should be adjusted “apward or downwaed” basedd on the degree of success of the
provaling pasty not synonymons with amaent of revavery, deductions for any disting
unsuceessind claimy where the fees should not be swarded, and then a possible adiustment by

spphication of the factors Hsted in DR2-IOS(E

"-w

Flabetifls counsel has provided the court with an extensive Henvized listing of the howss
and expenses and howrly rates applied o her caloulation of her foes and expenses. The court has
revicwed these and lacking any chellonges from the defonalant, they appear reasonable.

The defendant does challenge the requested amowst by insisting that the only claims for

x

which foes cun be wwwarded are for those slalms where the jary found thet the defendant aoted

Frd

knowingly. This challonge is based on the R.C. 134509 (F) which, ss applied to this sase,
prevides that mitnrney fees can ondy be wwarded i, “the suppler has knowingly commiited an
avt oy practive that violates this chapter”  Diefendant corvectly sepnes that the Bittner cowt
pustrasctys this cowrt to meke soch an sdjustment and that the Plaintiffs counse! hag provided no
Hemization of her fos thoet would mabe such av adiustment inan obisotive manner. The
distinetion mude L the statute i the charscterization of the offensive act baing commitied

kanowingly. Based en this the cowrt instraeted the jury on the relevant definition of knowingly

and fn inferrogatory 19 inguired of the jury which wrongful sets & found to be comminted

? App. 1
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knenwing. The Jury responded to that interrogatory citing ouly the claims “Failed 1o provide the
consener with weiffen Htermixed Hat of ropaie with identity of the ndividual; Pailed o tenuley
reptaced parte.” Additionally the jury foond for the Defendant on the Fraud claim. Accordingly,
the Defendant argoes that the Plaintiff should only recover atiomey foes and expenses for G

clatmed violations that the Jury found were committed knowingly and not for fees and ex PERSES
assoviated with the fraud claim nor for those other claims where the plaintifF provailed but the
Jory did not Kensfy as knowingly committed by the Defendant,

Plaintifl arguss that the fivts aupponting the vasious claims in this case sre entwined and
stes From a common cove of facts and related lognl theories and chies numerous cases where the
cowrt did not sepavate fees and sxproses according to aknowingly Snding. Also that the plain
reading of the CSPA Jaw at RO IS0 wonld allow feey snd expersas if the supplier ha
knowingly cormunitted 8 vielation, interpreting the low 88 © not reguire & sorting o foes and

Thus covet finds that the clatms o this case do stem from a conumon oore of fasts and
selated logal theories and that the Plaivdtill has evershelnungly provailed on his cledms with the
Jury finsitang the fellowing violations of the OXNPA:

1. That the Defendant oid represent that the ropair had sponsorship, spproval,
perfprmanes oharactoriativs, recessorios, vses, or heoefity that i did not have;

2. That the Defondant did represent that the repaiy of a partionlsr standard or quality

ghat # was sy

That the Defendant did represent that the repaiy had been porformed in scoordancs

sk

with a previous representation, when it had oy

4
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4. Thatthe Defondant did reprosent that it had & sponsorship, approval, or affilintion that

i dhid not have;

145

That the Defendant did fidl to peeform ropaies in 3 workmanlike manner,

6. That the Defondant did stall and delay and avesided o atiempted 10 gvaid a lopad
abligation;

7. That the Defondant did charge for Iabor based upon an cstimate of time instead of the
sotual tose takien to perforns the repain

8. That the Defendant (8 ropair the veldols snd return 1t o the Plaiotiff in an unsafe
condition;

9. That the Defendant did, in connection with the repair, represent that the repeirs were
performed when sach was m}i“ the fact

10 That the Defendant did |, in connection with the repadr, il to provide the Platsifl

with 2 written Hemdsed Hst of repales performed which idemified the individus)

N

perioning 8

w(

& TP OF sarvioe

11, That the Defondant did, in connestion with the repaly, fail to render o the Maimift

auy roplaced parts.

Lonsidering the process outlined in the Rittner case this court fnds thet the Plaintiffs counssl
was highly sueeessful to ber pursuit of these cladms on behsdf of the Platadf The court Snds that
the prosecution of this case did nvalve some complex and detaliad factuad haues as Mustraied
by the vartous oxperts whes teatiflied and the Maimifs suscess was influenced by counsel’s
ability to focns the jury oo these detailed Thats favoriog the Plaintiffs oldims. Nonetheless, this

court iz pot inchined o adjust the award of sitorney Res and expenses pursuant 1o the fiw
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DR 2-106(B} beyond thuse claimed by Plaintiif's counsel, finding the mitorney fees and 2xpanses

chatrned 1o be adeguate to fully compensate connsel for service rendered horein,

Avcordingly, Plaintiff is entithed {0 judgment againat the Defondant in the following

RIS
1. Intermogsiary 1A § 47528
2. huterrogatory 2024 $ 237641
3o Imerrogstory 444 § OASH00
4. Interrogatory S84 $ 800875
3. Imterrogatory 6764 § 35
&, Intorrogatory RAB& $427752
7 imefr@g;m{*sz'v FOIOE { See ttoms 108 1] Below)
The Jury gravted an sward of $83.33 for other deceptive aots
fhat are the same violations as found in Istorrogatories 13 &18
The Planuil has lected the statutory amonnis over the sward.
8. Interrogstory 13 (Non-economiv Damages) § 3000
Q. Intecogstory 14 Satutory Amount ¥ 20600
14 bterrogatory 13 Stahulory Amount ¥ 20600
H, Interrogatory 16 Stutory Amoeg T O3GH60
13, Reasonable Aftorney Fees in Htigation 8§57.816.35
13, Ressnnable tigation costs B0
14, Reasonable fees aad costs reganding 67500
{or petition
Total $105.462.5%

Flus court oosis awmd interest

Ao 3-3
e
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Pursnant o loeal rule 17, coungel for Plaintiff shall propare a journal entry consistent

with this decision and prosent it to the Cowt secordingly,

hveilary '
15414

o

Copy

Attorney for Plaintift

Romald L. Burge

Blizaboth Absrs Welle

2398 Migmishurg-Centerville Rd,
Dayton, Olto 438503817

Aoy By Dolondas
Dennis A Bevher

526 A Wards Comer B
Loveland, Ohio 451480

i

App. 14

E-FILED 01/11/2018 01:34 PM / CONFIRMATION 691810 / C 1700511 / COURT OF APPEALS / BRI



