STATE OF CALIFORNIA
DEPARTMENT OF INSURANCE
300 Capitol Mall, 16th Floor
Sacramento, California 95814

FINAL STATEMENT OF REASONS AND UPDATED INFORMATIVE DIGEST

Auto Body Repair Labor Rate Surveys

Date: October 14 2016 CDI Regulation File: REG-2012-00002

UPDATED INFORMATIVE DIGEST (Government Code§ 11347.9(b))

Except as set forth below, tleehave been no changes in applicable laws or to the effect
of the proposed regulations from the laws and effects described in the Notice of Proposed
Rulemaking datetMarch 04, 2016

Amended Text of Regulations

On September 26, 201@& Notice of Availability of Revised Texind of Addition to
Rulemaking Fileand Amended Text of Regulations were issued in this matter. The
proposed regulations were amended as follows:

Section 2695.81, subdivision (d)(1)(C)1. was amended to furdéiydhe meaning of
two (2) years, for extending the wuseful i f e
from the first sentence for clarity and consistency purposes.

Section 2695.81, subdivision (d)(1)(C)3.b. was amended to further clarifytivben

Consumer Price Index for All-Ub)ybas €onbemers
applied. The terms fAor decrlkistecbedppliedvas added
even when there is a decrease inthelGPIt o address Commentersod co
applyingthe CRU f or i ncreases was unfair. Addi tior
buto and Al ower thano were deleted, and the

were added for clarity and consistency purposes.

Section 2695.81, subdivision)(d 2) was amended to further <cl a
shops. o The term Ato perform automotive rep

Afas an auto body and/ or paint shopo for <cl ar
and/ or pai nmushhyth®Buieau oftAut@notiveeRepair (BAR).

Section 2695.81, subdivision (d)(3) was amended to further clarify that the Standardized
Labor Rate Survey shall only use labor rates of auto body shops registered with the
Bureau of Autombi ve RemgRai)r s (hhBAter mt the time the

survey gue st iaddedtatherfirst,sent@mcefar clavity purposes.
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Additionally, the term fAito perform automotiyv
with fias an autt os hboopdoy faonrd /colrarpiatiyn and consi s
body and/ or paint shopo is the term used by

Section 2695.81, subdivision (d)(5) was amen
aut o body r ampk majaity of survéyed shopse Arsy reference to

Afarithmetic mean or averageo in calculating
clarity purposes, and to address Commentersao
rates. Furthertypochangeswer made, and fAGeographical Areabo

subdivision (d)(8)(A)4. were made for consistency purposes.

Section 2695.81, subdivision (d)(5)(A) was amended to reflect the only example of
Aprevaildingplretmaj ority, meanher akhkanaigdgaoi flom
consistency and clarity purposes. Section 2695.81, subdivision (d)(5)1. was deleted and
reincorporated into subdivision (d)(5)(A). An example of simple majority is provided to
demonstrate how AprevaAhyngefatencestbofibeit
or averageo was deleted for clarity and cons

Section 2695.81, subdivision (d)(B)2. was deleted since only one example
demonstrating simple majority was now needed for clarity and consistency.

Section2695.81, subdivision (d)(6) was amended for clearer reading of the subdivision

and for clarity purposes. The word Aitso wa
reasons. Additionally, subdivision (d)(8) was deleted to properly reference subdivision

(9)(5), which was renumbered in Section 2698.91.

Section 2695.81, subdivision (d)(8) was amended to amended to reflect a clearer reading

of the | anguage. The word Afoll owingdo was d
subdivision (d)(8)(D) was chged to (d)(8)(F) to reflect the addition of (d)(8)(F) into

subdivision (d)(8).

Section 2695.81, subdivision (d)(8)(A)2 wa s
repair shops. o0 The term Ato perform automot
wi tahs lan auto body and/ or paint shopo for cl

body and/ or paint shopo is the term used by
The word Aando was del eted at the very end o
purposes, since subdivision (d)(8)(A)4. was added to subdivision (d)(8)(A).

Section 2695.81, subdivision (d)(8)(A)3.e wa
that additional types of labor rates were added to subdivision (d)(8)(A)4.

Section 2695.8, subdivision (d)(8)(A)3.f was amended to delete the period at the end of
the subdivision given that additional types of labor rates were added to subdivision
(d)(8)(A)4.
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Section 2695.81, subdivision (d)(8)(A)3.g was added to include an additional type of
|l abor rate, Aicarbon fiber | aboro which is a
requested the addition of as a type of labor rate.

Section 2695.81, subdivision (d)(8)3.h was added to include an additional type of
| abor rate, Afiberglass | aboro which is a co
requested the addition of as a type of labor rate.

Section 2695.81, subdivision (d)(8)(A)4. was added to redefine Geograaicso that

al | Responding Qualified Auto Body Repair-r
its periphery are considered as part of a sh
address Commenters6é concerns hieAyeaastoong t h
small, and open to possible collusion.

Section 2695.81, subdivision (d)(8)(B) was deleted since it defined the old definition of
Geographic Area, which was redefined in subdivision (d)(8)(A)4.

Section 2695.81, subdivision (d)(8)(C) wasumbered to (d)(8)(B) to reflect the

deletion of the previous subdivision. Additionally, the reference to ArcGIS software was

moved from the end of the subdivision to earlier in the subdivision for clarity purposes,

and easier reading of the languagdelditional changes to the language through the

del etion of fAi.e. the software must report t

Section 2695.81, subdivision (d)(8)(C) was added to reflect the previous concept of
Geographic Area, andrb@dasobe€oreececamamadcdmpris
closest Responding Qualified Auto Body Repair Shops in a stiaghdistance to the

shop in question.

Section 2695.81, subdivision (d)(8)(D) was amended to reflect the addition of the concept

of Acore awbdodoviseoon (d)(8)(C). Al l previ ou
has been replaced by Acore area, 06 and refere
for consistency purposes.

Section 2695.81, subdivision (d)(8)(E) was added to reflect thecapeept of

Aperi phery area. o A geographic area, as ref
consists of a core area and periphery area, and the method of calculating the core area
radius and periphery areas are first laid out in this subdivision. Bsibdi (d)(8)(E)1.

was added to define how core area radius is to be calculated, which is the distance in
miles, using three significant digits to the right of the decimal place, from the shop in
guestion and the furthest Responding Qualified Auto BodyaR&hop. Subdivision
(d)(8)(E)2. was added to define how to calculate the periphery area, which is calculated
by adding one mile to the core area. Subdivision (d)(8)(E)3. was added to ascertain
which Responding Qualified Auto Body Repair Shops are iodleded in the

periphery, and therefore the Geographic Area. Those shops within the periphery are
included, whereas those outside are excluded.
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Section 2695.81, subdivision (d)(8)(F) was added to demonstrate an example of how to
calculate Geographicraa from subdivision (d)(8)(A)4., using the concepts of core area
and periphery as outlined in subdivisions (d)(8)(C) and (d)(8)(E). The example lays out a
hypothetical situation, outlining shops 58524, with coresponding distances frotine

shop inquestion whether or not it is a Responding Qualified Shop, and the status of the
shop as a within the core area or periphery. A chart laying out the hypothetical situation
is provided in subdivision (d)(8)(F) to assist the reader in their understaridirey o

example.

Section 2695.81, subdivision (d)(8)(F)1. was added to demonstrate how to calculate the
core area radius, pursuant to subdivision (d)(8)(C). The subdivision continues using the
hypothetical laid out under subdivision (d)(8)(F), and dematesrhow to calculate the

core area using the provided scenario.

Section 2695.81, subdivision (d)(8)(F)2. was added to demonstrate how to calculate the
periphery area, pursuant to subdivision (d)(8)(E)2. The subdivision continues using the
hypothetical &id out under subdivision (d)(8)(F), and demonstrates how to calculate the
periphery area using the provided scenario.

Section 2695.81, subdivision (d)(8)(F)3. was added to demonstrate how to ascertain what
Responding Qualified Auto Body Repair Shopstarke included in the periphery and

core areas, pursuant to subdivision (d)(8)(E)3. The subdivision continues using the
hypothetical laid out under subdivision (d)(8)(F), and demonstrates how to assess the
Responding Qualified Auto Body Repair Shops usirgprovided scenario.

Section 2695.81, subdivision (d)(8)(F)4. was added to illustrate what Responding
Quialified Auto Body Repair Shops are located in the Geographic Area of hypothetical
Shop S1, using the hypothetical laid out under subdivision (&)}8A graphical
illustration is further provided showing the shops that are to be included in the
Geographic Area, and which shops are outside the periphery that must be excluded.

Section 2695.81, subdivision (e)(1)(A) was added to further clarify aswbatfor the

use of the Standardized Labor Rate surveys to quantify the labor rate component of
estimates, when the claimant has chosen a repair shop. In that case, the prevailing rate is
the Geographic Area of that chosen shop.

Section 2695.81subdivision (e)(1)(B) was added to further clarify and account for the
use of the Standardized Labor Rate surveys to quantify the labor rate component of
estimates, when the claimant has not yet chosen a repair shop. Subdivision (e)(1)(B)1.
accounts for \Wwen an estimate is being prepared at an auto body repair shop that is
registered with BAR, the prevailing rate to be used is of that shop. Subdivision
(e)(1)(B)2. accounts for when an estimate is being prepared at a location, other than an
auto body repaishop registered with BAR, the prevailing rate to be use is of the closest
shop in driving distance to where the estimate is being prepared.
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Section 2695.81, subdivision (e)(1)(C) was added to account for when a claimant does
subsequently choose a repstiop. In that case, the insurer is to prepare a new estimate
using the prevailing rate in the Geographic
a new estimate is not required if the claimant subsequently chooses a shop that is in the

same GeograpbtiArea of the chosen shop.

Section 2695.81, subdivision (e)(2)(A) was a
of the subdivision, due to the addition of subdivision (e)(2)(C).

Section 2695.81, subdivision (e)(2)(B) was amended to clarify tha #inerpossibly

mul tiple | abor rates that could be posted b
shopo was deleted and replaced with dAapplic
mul tiple types of | abor r atedwtheverxendaoft i onal |
the subdivision to account for the addition of subdivision (e)(2)(C).

Y
a
y

Section 2695.81, subdivision (e)(2)(C) was added to account for situations where a claim
is higher than the labor rate actually charged by that shop for thatftigd®or in the past

sixty (60) days. In that case, insurers are allowed to adjust the labor rate to the prevailing
rate or an amount that is lower than the prevailing rate, if the insurer provides proof of
three (3) invoices showing a lower ratéthe three (3) invoices are not the same, the
insurer may only adjust the labor rate to the highest of the rates in the invoices. Finally,
only nondirect repair program, or negiscounted rates may be used.

Section 2695.82 was amended to account for cleaaeling of the section. The

Al nstructionso part of the section added API
compl eted, for clarity purposes and for bett
section 2695.82, was amended to further clarifyl@donsistent with prior amendments

of fauto body repair shopsodo in section 2695.
rateo, and fAfat bér whamaa tbahe dddition of types of labor

rates in section 2695.81.

Section2698®, subdivision (c) was amended to furt
The term Ato perform automotive repairso was
body and/ or paint shopo for clarity and cons
shopd is the term used by the Bureau of Auton

Section 2698.91, subdivision (d) was amended to clarify and specify the heading
AReporting of survey resultso to account for
reporting of survey llts.

Section 2698.91, subdivision (d)(1) was amended to clarify and specify the heading
APublic informationo to account for the fact
public information.
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Section 2698.91, subdivisions (d){1{d)(6) were enumbered to subdivisions (d)(1)(A)
i(d) (1) (F) based on the change to (d) (1)
information. 0

Section 2698.91, subdivision (d)(1)(D), previously subdivision (d)(4) was amended to
account for insurers who conduct a&lardized Labor Rate Survey. As part of the
public information that must be submitted under the Standardized Labor Rate Survey,
insurers must report the prevailing auto body rate for each type of labor rate for each
Geographic Area.

Section 2698.91, sdlvision (d)(7) and (d)(8) were deleted, and moved and renumbered
to (g)(6) and (g)(5) respectively.

Section 2698.91, subdivision (d)(2) was amended for clarity purposes to add the heading
ARemoval of nonpublic i nfortoremovabai o si nce
nonpublic information.

Section 2698.91, subdivision (g)(2) was
end of the subdivision to account for the addition of subdivisions (g)(5) and (g)(6).

Section 2698.91, subdivision (g)(3) wasended to delete the period at the very end of
the subdivision to account for the addition of subdivisions (g)(5) and (g)(6). The deletion
is reasonably necessary for consistency purposes.

Section 2698.91, subdivision (g)(4) was amended to clarifytgihgawhere insurers

conduct a Standardized Labor Rate Survey, and must report the name of any shop
excluded from the survey, pursuant to section 2695.81, subdivision (d)(2). Language was
added to specify that the reporting of shops excluded only applésveys conducted

t

t

h a

h e

amen

pursuant to a Standardized Labor Rate Survey

reporting of this information applied to all surveys. Additionally, further punctuation
changes were made for clarity and consistency purposes.

Section2698.91, subdivision (g)(5), which was previously subdivision (d)(8), was moved

from Apublic ipudbfmati ofhdormatiowone to addr es s
i nformation about an insurer 6dspubdilrieccdt Repair
informationraher t han Apublic information. o

Section 2698.91, subdivision (g)(6), which was previously subdivision (d)(7), was moved

from Apublic ipubimatiohormatiniowon to addr ess
rates reported by each shop that respondeditce s ur vey i pubdmsioder ed |
information rather than Apublic information.

Section 2698.91, subdivision (h) was amended to fix a typo that incorrectly referenced

the wrong subdivision. The | anguaaed ASubdi v

with ASubdivision (f) of Section 2695. 810

#973304.14
6

w h



Section 2698.91, subdivision (i) was amended for clarity purposes, and the word
Aspecifico was deleted for clearer reading o
ishi gher or | ower than the prevailing auto bo
concerns regarding consistency between this subdivision and section 2695.81(e)(4).

The public comment period closed October 112016.
Final Text of Regulation

A nonsubstantive change was made to Section 2695.81, subdivision (d)(1)(C)3.a. The
reference Asubdivision (d) (1) (C)adthevas chang
missing period The changeisnemu b st anti ve, and doers not af f
responsibilitiessince it is apparent that the period was missing from the Text

A nonsubstantive change was made to Section 2695.81, subdivision (d)(2). The
reference Asubdivision (g) of Section 2698. 9
Section2698. 91. 0 The asdbsiantiovefi(d4hd deesonot
rights or responsibilities, since it only made the subdivision more accurate and precise.
Furthermore, subdivision (g)(4) of Section 2698.91 expressly referenced baisk to th

subdivision (d)(2).

A non-substantive change was made to Section 2695.81, subdivision (d)(5). The
reference Asubdivision (d)(8)(A)40 was chang
missing period. The change is rembstantive, and doesnotatfec anyone s r i ght s
responsibilities, since it is apparent that the period was missing from the Text.

A non-substantivehange wasnade toSection 2695.81, subdivision (d)(8)(FJhe

Header for the chart exampl e, dd bted efdDifisDti asrn ca
f r om S h ofig at$bd., The chaage is n@ubstantive, and @snot affect

anyoneo6s r i ght,sinceitisapparsen tbahtkeiexamplei rafereeced Shop

S1, and not Shop A

A nonsubstantive change was made to Se@@®b6.81, subdivision (d)(8)(F)1. The
words Asince it is not a Qualified ®hopo was
t al i z .6 The bhangdiisSndésubstantivié, ard alqes not affect
s rights drQurad s gdredi ISihloipt,idoe sa,s gierf ®a e |
C) 3. defined the term AQualified Shop

to cap
anyonebo
(d) (8)(

Non-substantive changeveremade to Section 2698.91, subdivision (d)(1)(B). The first

word of the subdi vi sstricken,inth® Armeaeded 'edef acci dent a
Regul ati on. The Final Text of Regul ation ad
ADateo to Adagreeansub Ihaencheegeand does not af
responsibilitieb e caus e t he a dshotcharmetheankaniigiohe 6 do e
subdivision

#973304.14
7



Addition of Materials to Rulemaking File

On September 26, 201@& Notice of Availability of Revised Texind of Addition to
Rulemaking File wasssued in this mattemhe followingadditional material was relied
upon by theCalifornia Department of Insurance (Department)

1)

2)

3)

4)

5)

6)

7)

8)

9)
10)
11)
12)
13)
14)
15)
16)
17)
18)
19)
20)
21)
22)
23)
24)
25)
26)
27)
28)
29)
30)
31)
32)
33)
34)
35)
36)
37)
38)

Excerpts from CDI Complaint File Number: CSB74971
Excerpts from CDI Complaint File Number: CSB70924
Excerpts from CDI Complaint File Numbe&2SB-7074895
Excerpts from CDI Complaint File Number: CSB69934
Excerpts from CDI Complaint File Number: CSB53408
Excerpts from CDI Complaint File Number: CSB65828
Excerpts from CDI Complaint File Number: CSB66140
Excerptsfrom CDI Complaint File Number: CSB066157
Excerpts from CDI Complaint File Number: CSB66262
Excerpts from CDI Complaint File Number: CSB66264
Excerpts from CDI Complaint File Number: CSB66340
Excerpts from CDI Complaint File INnber: CSB7066614
Excerpts from CDI Complaint File Number: CSB66779
Excerpts from CDI Complaint File Number: CSB68305
Excerpts from CDI Complaint File Number: CSB69169
Excerpts from CDI Complaint File Number: CSB70222
Excerpts from CDI Complaint File Number: CSB70223
Excerpts from CDI Complaint File Number: CSB71586
Excerpts from CDI Complaint File Number: CSB77647
Excerpts from CDI Complaint File Number: CSB78176
Excerpts from CDComplaint File Number: CSB070228
Excerpts from CDI Complaint File Number: CSB67694
Excerpts from CDI Cmplaint File Number: CSB063425
Excerpts from CDI Complaint File Number: CSB61519
Excerpts from CDI Complaint File Numbe&ESB-7060276
Excerpts from CDI Complaint File Number: CSB58697
Excerpts from CDI Complaint File Number: CSB57044
Excerpts from CDI Complaint File Number: CSB56262
Excerpts from CDI Complaint File Number: CSB56014
Excerpts from CDI Complaint File Number: CSB55467
Excerpts from CDI Complaint File Number: CSB55168
Excerpts from CDI Complaint File Number: CSB54517
Excerpts from CDI Complaint File Number: CSB53260
Excerpts from CDI Compiat File Number: CSBr053031
Excerpts from CDI Complaint File Number: CSB52803
Excerpts from CDI Complaint File Number: CSB52382
Excerpts from CDI Complaint File Number: CSB52244
Excerpts from CDI Complaint File Number: CSB52021
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39)
40)
41)
42)
43)
44)
45)
46)
47)
48)
49)
50)
51)
52)
53)
54)
55)
56)
57)
58)
59)
60)
61)
62)
63)
64)
65)
66)
67)
68)

69)

Excerpts from CDI Complaint File Number: CSB51250

Excerpts from CDI Complaint File Numbe&2SB-7050378

Excerpts from CDI Complaint File Number: CSB65363

Excerpts from CDI Complaint File Number: CSB64878

Excerptsfrom CDI Complaint File Number: CSB064616

Excerpts from CDI Complaint File Number: CSB64507

Excerpts from CDI Complaint File Number: CSB63554

Labor Rate Survey CSAA-3-16

Labor Rate Survey CNK21CCIGFSIC 20152016

LaborRate Survey Allstate Finat8-10 Rates by Market

Labor Rate Survey Allstate216

Labor Rate Survey Farmers3®-16 Chatsworth, Northridge, Valencia

Labor Rate Survey Farmersl&-16 Carmel Valley Pacific Grove Area

Labor Rate SurweFarmers 823-16 Escondido, San Marcos, Fallbrook

Labor Rate Survey Farmers5616 Cypress, Garden Grove, Seal Beach

Labor Rate Survey Farmers28-16 Colusa

Labor Rate Survey Farmers28-16 Red Bluff

Labor Rate Survey Farmers28-16 Shasta & Siskiyou County

Labor Rate Survey Farmersl2-16 Fremont, Milpitas, Newark, San Jose

Labor Rate Survey Farmersl?2-16 Campbell, Los Gatos, Cupertino

Labor Rate Survey Farmersl2-16 CM, Irvine, NP Beach, Laguna Beach

LaborRate Survey Farmers816 Mendocino County

Labor Rate Survey Farmersl®-16 San Joaquin County

Labor Rate Survey Farmersl®s-16 Stanislaus County

Labor Rate Survey Farmers28-16 Arleta, NH, Pacoima, Sunland, Sylma

Labor RateSurvey Farmers-20-16 Merced County

Labor Rate Survey Farmers28-16 Simi Valley

Labor Rate Survey Safecel®-16

Labor Rate Survey State Farr®8-16

Department of Consumer Affairs, Bureau of Automotive Repair Licensing Unit
" A fication for Automotive Repair Dealer Registration, revised 05/11

Draft Autobody Analyzer [Geocoding proof concept demonstratoated
9/23/16

UPDATE OF INFORMATION CONTAINED IN INITIAL STATEMENT OF
REASONS (Government Code§ 11346.9(a)(1))

All the information set forth in the Initial Statement of Reasons ddeadh 04,2016
remains accurate, and does not need to be revisdditional material has been relied
upon and added to the rulemaking file, which was outlined in the Notice ofaAiley

of Revised Text And of Addition to Rulemaking File. In additionh® additional
material,public comments, the transcript of the public hearing, and this Final Statement
of Reasons has been added to the rulemaking file since the time the rateneakrd

was opened.
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Section 2695.81

Subdivision (d)(1)(C)1.
This subdivision was amended to further clarify the meaning of two (2) years, for

extending the useful |l ife of a survey. The
sentence. The changes are reasonably necessary to address potential clarity and
consit ency i ssues. The word fAcalendar o i mplie

the beginning of the year, however that was not the intent of the proposed regulations.
Thus, the change was reasonably necessary to avoid confusion regarding when must the
survey be conducted.

Subdivision (d)(1)(C)3.b.
This subdivision was amended to further clarify when the Consumer Price Index for All

Urban Consumers o)y CalidobaiapphiiCed. The t
was added to clarify that the CBlis to be applied even when there is a decrease in the
CPRU . This change is reasonably necessary to

Day comment period that only applying the &Pfor increases was unfair. Thus, the
Department felt it was necesy to address this concern by applying the-ORh
situations where there is a decrease in thelCPI

Additionally, the terms fAgreater than zero,
change is reasonably necessary to address clarity and consisserssy Since the GPI

U is to be applied even in decreases, fdAgreat
extraneous | anguage that should only apply t
for easier reading of the subdivision to signal to the reatiere the CRU is not to be

applied. The words fAat t he s alhenothodbe el 0 was
applied if It remains at the same | evel. F u
for the change that the GBlisto be applied or decreases, and dAl ower

applied for increases. Thus, the changes in langai@geasonably necessary to account
for the CP4U to apply in decreases for clarity and consistency purposes.

Subdivision (d)(2)

This subdivision was amendedtaoft her cl ari fy fAauto body repa
perform automotive repairso was del eted, and
paint shop. o0 The change is reasonably neces
manner in which Californi&reats the registration of automotive repair shdpgsinesses

must apply with the Bureau of Automotive Rep
register as an automotive repair shop in the
for Automotive Repir Dealer Registration. In that form, to apply and to be recognized as

an automotive repair shop, the business must register their type of businefsAsia o

Body and/ or Paint Shopod which is on page 3 o0
reasonably ecessary to clarify to insurers and the public what shops are considered an

automotive repair shop, and to be more consistent with the way that BAR and the State of
California recognizes the registratiohautomotive repair shops in California.

#973304.14
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Subdivision (d)(3)

This subdivision was amended to further clarify that the Standardized Labor Ratg Sur
shall only use labor rate$ auto body shops registered with the Bureau of Automotive
Repairs (ABARO) .

The term At hat, at tilreveday nmpudshtei d mrsauirrea, sernd
the first sentence. This change is reasonably necessary to clarify that only when the
survey i s sent and the shop is registered wi

This accounts for any clarity issues wharghop may not have been registered with BAR
when the survey was sent, and should not be used.

Additionally, the term Ato perform automoti v
with fias an auto body and/ or psaiyfot shop. 0O T
consistency purposes to address the manner in which California treats the registration of
automotive repair shop8Businesses must apply with the Bureau of Automotive Repair
(ABARO) Licensing Unit in or deinthetSmteofegi st er
California, using BAROGs Application for Auto
form, to apply and to be recognized as an automotive repair shop, the business must

register their type of businessasfhAut o Body andhicbisonpPage of Shopo
5 of the form. Thus, the changes are reasonably necessary to clarify to insurers and the

public what shops are considered an automotive repair shop, and to be more consistent

with the way that BAR and the State of California recogstbhe registratioof

automotive repair shops in California.

Subdivision (d)(5)

This subdivision was amended to change the d
only the simple majority of surveyed shops.
avg ageo in calculating prevailing auto body
necessary to addr ess I|I-Dagaommentpdiiodchatthe er ns dur i
Noticed Text upwardly skewed the prevailing rate, given that the prevailing rate was to

be calculated as the greater of the arithmetic mean or simple majonitys ur er s 6
preference was fAsi mpDaycommantperiodTthyscarittinetici ng t he
mean or average was deleted from the calculation of prevailing rate to eliminate this

patential upward bias. Thus, the change is reasonably necessary to address this potential

bias and concern.

Further typo changes were made, and AGeogr ap
subdivision (d)(8)(A)4. weradded. The change is reasonably necessary for consistency
and clarity purposes, given that Geographic Area was renumbered.

Subdivision (d)(5)(A)

This subdivision was amended to reflect the
deletionofiar i t hmeti ¢ mean or averageo from the ¢
2695.81, subdivision (d)(5)1. was deleted and reincorporated into subdivision (d)(5)(A).
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This subdivision outlines an example of si mp
rateo is to be calcul ated. Any reference to

The changes are reasonably necessary for consistency and clarity purposes. As
previously noted, fAsimple majorityo is the s
example provided provides insurers, auto body shops, and members of the public a guide

to calculating prevailing rate.

Subdivision (d)(5)A)2.

This subdivision was deleted since only one
was needed. The deletiareasonably necessary for clarity and consistency purposes.

Subdivision (d)(6)

This subdivision was amended for clearer reading of the subdivision and for clarity

pur poses. The word Aitso was replaced with
necessary for clarity purpose since it was un

subdivision (d)(8) was deleted and replaced to properly reference subdivision (g)(5),
which was renumbered in Section 2698.91. The changes are reasonably negessary f
consistency purposes.

Subdivision (d)(8)

This subdivision was amended to reflect a clearer reading of the language. The word

Af oll owingd was deleted for clarity purposes
through (d)(8)(F) were following, athus not needed, due to redundancy. Additionally,

subdivision (d)(8)(D) was changed to (d)(8)(F) to reflect the addition of (d)(8)(F) into

subdivision (d)(8). The change is reasonably necessary for consistency purposes.

Subdivision (d)(8)(A)2.

Thissibdi vi si on was amended to further clarify
perform automotive repairso was del eted, and
paint shop.06 The change is reasonably necess
manner in which California treats the registration of automotive repair sBystnesses

must apply with the Bureau of Automotive R
register as an automotive repair lsatomp i n t
for Automotive Repair Dealer Registration. In that form, to apply and to be recognized as

an automotive repair shop, the business must register their type of businefisAsia o

Body and/ or Paint Shopo whi chechargesara page 3 o
reasonably necessary to clarify to insurers and the public what shops are considered an
automotive repair shop, and to be more consistent with the way that BAR and the State of
California recognizes the registratiohautomotive repair shggn California.
Additionally, the word fAando was del eted at
subdivision (d)(8)(A)4. was added to subdivision (d)(8)(A). The deletion is reasonably

necessary for consistency purposes.
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Subdivision (d)(8)(A)3.e

Thissubdi vi si on was amended to delete the word
labor rates were added to subdivision (d)(8)(A)4. The deletion is reasonably necessary

for consistency purposes.

Subdivision (d)(8)(A)3.f

This subdivision was amended tdete the period at the end of the subdivision given

that additional types of labor rates were added to subdivision (d)(8)(A)4. The deletion is
reasonably necessary for consistency purposes.

Subdivision (d)(8)(A)3.g

This subdivision was added to include an add
| aboro which is a common type of |l abor that
addition of during the 4Day Comment period, as a type of labor rate. The Standdrdize

Labor Rate Survey from the proposed regulations is intended to result in accurate and

current labor rate surveys. Apart of accurate and current labor rate surveys is accounting

for the most relevant and prevalent types of labor rates commonly usetbliody

shops. Since ficarbon fiber | aboro is a comn
body shops, the Department added this type of labor rate to the Standardized Labor Rate

Survey. The addition is reasonably necessary for more accurate at tabor rate

surveys.

Subdivision (d)(8)(A)3.h

This subdivision was added to include an add
which is a common type of labor that a Commenter requested the addition of as a type of

labor rate. The Standar@id Labor Rate Survey from the proposed regulations is

intended to result in accurate and current labor rate surveys. Apart of accurate and

current labor rate surveys is accounting for the most relevant and prevalent types of labor

rates commonly chargegyb aut o body shops. Since fAfiberg
prevalent labor rate charged by auto body shops, the Department added this type of labor

rate to the Standardized Labor Rate Survey. The addition is reasonably necessary for

more accurate and gent labor rate surveys.

Subdivision (d)(8)(A)4.

This subdivision was added to redefine Geographic Area, so that all Responding
Qualified Auto Body Repair Shops within the
included in a shopds Geographic Area.

Insurers were concerned during theB@i&y comment period that the prior definition of

Geographic Area, which comprised of the six (6) closest shops to the shop in question

was too small to account for a Geographic Area. Furthermore, they were corthatned

with only 6 shops comprising of a Geographic Area, this opened up to the possibility of

collusion and price manipulation. Although the Department disagrees that collusion is

likely to occur, even with only 6 shops, the Department did want to adtieess
Commentersd concerns that more than six shop
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Although six shops was based on the Sac State Study, the Department felt it was
necessary to fully consider the possibility that a distance further than the sixst clos

shop comprises of the Geographic Aregpecially in tighknit Urban areas where the

seventh closest shop is just down the stra@éius, the Department redefined Geographic
Area to comprise of a shopos c abdwisiomr ea and p
(d)(8)(C) and (d)(8)(E). Essentially, the Geographic Area now comprises of the sixth
closest shop, plus all shops within a one mile periphery of the sixth furthestBmep.

addition of the periphery accounts for tight market areas in urleass.arhe change is
reasonably necessary to address these concerns, and to create Geographic Areas that will
result in the most reliable and accurate labor rate surveys for the Standardized Labor Rate
Survey.

Subdivision (d)(8)(B)

This subdivision wasdeleted since it outlined the old definition of Geographic Area,

which was previously redefined in subdivision (d)(8)(A)4. However, this older concept

of Geographic Area, is |l ater used to define
subdivision (d)(8)C). The deletion is reasonably necessary for consistency purposes.

Subdivision (d)(8)(C) was renumbered to (d)(8)(B) to reflect the deletion of the previous
subdivision. The renumbering is reasonably necessary for consistency purposes.

Additionally, the reference to ArcGIS software was moved from the end of the
subdivision to earlier in the subdivision for easier reading of the language. The change is
reasonably necessary for clarity purposes. Additional changes to the language through

the deletionofii . e. t he software must report theseo
since the software does not necessarily report its result to anything. Thus, the term was
replaced with, Aln a Standardized Labor Rate

suivey must be reported, rather than the software. The change is reasonably necessary
for clarity purposes.

Subdivision (d)(8)(C)

This subdivision was added to reflect the previous concept of Geographic Area, and has

been renamed @ c aomerises ofeha sixcclosesCRespendiagrQeadified

Auto Body Repair Shops in a straighe distance to the shop in question. The addition

of this subdivision was reasonably necessary given that Geographic Area was redefined

in subdivision (d)(8)(A)4.toic|l ude a shopbés core area and pe
of this subdivision is reasonably necessary to address the change in definition of

Geographic Area, and for consistency purposes.

Subdivision (d)(8)(D)

This subdivision was amendedtorefeche addi ti on of the concept
subdivision (d)(8)(C). Al l previous referen
by Acore area, 0 and references to core area
reasonably necessary for comsigy purposes.
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Subdivision (d)(8)(E)

This subdivision was added to refl ect t he ne

area, as referenced in subdivision (d)(8)(A)4., now consists of a core area and periphery

area, and the method of calculatihg tore and periphery areas are first laid out in this
subdivision. Subdivision (d)(8)(E) explains that the periphery is to be included in the

given shopodos Geographic Area. The addition
clarity purposes so thatsurers, auto body shops, and the public will know what the

periphery area is, and how to calculate the prevailing rate for each geographic area.

Subdivision (d)(8)(E)1.

This subdivision was added to define how core area radius is to be calculatédiswhic

the distance in miles, using three significant digits to the right of the decimal place, from
the shop in question and the furthest Responding Qualified Auto Body Shop. Insurers
were concerned during the-E&y comment period that the originally resd concept of
Geographic Area was too small. The calculation of core area radius begins the expansion
of the concept of Geographic Area, by pinpointing the sixth furthest shop from the shop

in question. The addition is reasonably necessary to addeessrtbern that the

originally noticed concept of Geographic Area is too small, and also for consistency
purposes.

Subdivision (d)(8)(E)2.

This subdivision was added to define how to calculate the periphery, which is calculated
by adding one mile to theore area radius. By expanding the core area by one mile out
from the sixth furthest shop from the shop in question, this effectively expands the
Geographic Area to include all shops within this one mile periphery. The addition is
reasonably necessaryaddress the concern that the originally noticed concept of
Geographic Area is too small, and also for consistency purposes.

Subdivision (d)(8)(E)3.

This subdivision was added to explain how the calculation of core area radius and
periphery work in conjaction to calculate which Responding Qualified Auto Body

Repair Shops are to be included in the calculation of Geographic Area of a shop in
guestion. The language is reasonably necessary for consistency and clarity purposes, and
to explain to insurers, &mbody shops, and the public how the core area radius and
periphery work to ascertain shops within a Geographic Area.

The subdivision also specifies that those Responding Qualified Auto Body Repair Shops
that lie within the periphery are to be includedhe Geographic Area. Since the

periphery is one mile out from the furthest Responding Qualified Auto Body Repair Shop
in the core area, including all shops within the periphery now expands the number of
shops to be included the calculation of prengiliate. Depending on how many shops

are within the periphery, the addition of periphery area effective adds more shops to the
calculation of prevailing rate, where there were six shops before. The language is
reasonably necessary to explain to insumus) body shops, and the public which shops
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should be included for clarity purposes. Furthermore, the addition of the language is
reasonably necessary to address the concern from Commenters that the Geographic Area
with only six shops was too small.

Thesubdivision further specifies that those Responding Qualified Auto Body Repair
Shops lying outside the periphery is to be excluded from the calculation of Geographic
Area. The language is reasonably necessary to explain to insurers, auto body shops and
the public which shops should be excluded for clarity purposes.

Subdivision (d)(8)(F)

This subdivision was added to demonstrate an example of how to calculate Geographic
Area from subdivision (d)(8)(A)4., using the concepts of core area and periphery as
outlined in subdivisions (d)(8)(C) and (d)(8)(E). The example lays out a hypothetical
situation, outlining shops S1S24, with corresponding distances from SBdpwhether

or not it is a Responding Qualified Shop, and the status of the shop as ahvatbare

area or periphery. A chart laying out the hypothetical situation is provided in subdivision
(d)(8)(F) to assist the reader in their understanding of the example. The addition of the
subdivision is reasonably necessary to provide insurers, adjoshops, and members of
the public guidance as how to apply the concept of core area and periphery to calculate
the prevailing rate in a geographic area.

Subdivision (d)(8)(F)1.

This subdivision was added to demonstrate how to calculate the corpiasemnt to
subdivision (d)(8)(C). The subdivision continues using the hypothetical laid out under
subdivision (d)(8)(F), and demonstrates how to calculate the core area using the provided
scenario. The addition of the subdivision is reasonably necdssamyvide insurers,

auto body shops, and members of the public guidance as to how to calculate the concept
of core area radius.

Subdivision (d)(8)(F)2.

This subdivision was added to demonstrate how to calculate the periphery area, pursuant
to subdivison (d)(8)(E)2. The subdivision continues using the hypothetical laid out

under subdivision (d)(8)(F), and demonstrates how to calculate the periphery area using
the provided scenario. The addition of the subdivision is reasonably necessary to provide
insurers, auto body shops, and members of the public guidance as to how to calculate the
concept of periphery area.

Subdivision (d)(8)(F)3.

This subdivision was added to demonstrate how to ascertain what Responding Qualified
Auto Body Repair Shops are to ibeluded in the periphery and core areas, pursuant to
subdivision (d)(8)(E)3. The subdivision continues using the hypothetical laid out under
subdivision (d)(8)(F), and demonstrates how to assess the Responding Qualified Auto
Body Repair Shops using tpeovided scenario. The addition of the subdivision is
reasonably necessary to provide insurers, auto body shops, and members of the public
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guidance as to which Qualified Auto Body Repair Shops should be included in the
cal cul ati on of atain sCQeagm@ghs Arear evai | i ng r

Subdivision (d)(8)(F)4.

This subdivision was added to illustrate what Responding Qualified Auto Body Repair
Shops are located in the Geographic Area of hypothetical Shop S1, using the hypothetical
laid out under subdivision (B)(F). A graphical illustration is further provided showing

the shops that are to be included in the Geographic Area, and which shops are outside the
periphery and must be excluded. The addition of the subdivision is reasonably necessary
for clarity purmses to provide insurers, auto body shops, and members of the public
guidance as to how to calculate which Responding Qualified Auto Body Repair Shops

are to be included in the Geographic Area of a shop in question.

Subdivision (e)(1)(A)

This subdivison was added to further clarify and account for the use of the Standardized
Labor Rate surveys to quantify the labor rate component of estimates, when the claimant
has chosen a repair shop. In that case, the prevailing rate is the Geographic Area of that
chosen shop. Prior to the addition of this subdivision, the Noticed Text did not specify
which prevailing rate should be used for estimates when a claimant has chosen their
repair shop. The addition of the language is reasonably necessary for claritygsuto
explain to insurers, auto body shops, and members of the public which prevailing rate is
to apply for estimates when a claimant has chosen their auto body shop.

Subdivision (e)(1)(B)

This subdivision was added to further clarify and accourtt#®use of the Standardized

Labor Rate surveys to quantify the labor rate component of estimates, when the claimant
has not yet chosen a repair shop. Prior to the addition of this subdivision, the Noticed

Text did not specify which prevailing rate shobkl used for estimates when a claimant

has not chosen their repair shop. The addition of the language is reasonably necessary for
clarity purposes to explain to insurers, auto body shops, and members of the public which
prevailing rate is to apply for estates when a claimant has not yet chosen their auto

body shop.

Subdivision (e)(1)(B)1.

This subdivision was added to account for when an estimate is being prepared at an auto
body repair shop that is registered with BAR, the prevailing rate to be usktha

shop. The language is reasonably necessary to account for situations where claimants
have not yet chosen a repair shop, and to ascertain which prevailing rate to use when an
estimate is being prepared by an auto body repair shop registeredARtfoBclarity
purposes.

Subdivision (e)(1)(B)2.

This subdivision was added to account for when an estimate is being prepared at a
location, other than an auto body repair shop registered with BAR, the prevailing rate to
be use is of the closest shopdiving distance to where the estimate is being prepared.
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The language is reasonably necessary to account for situations where claimants have not

yet chosen a repair shop, and to ascertain which prevailing rate to use when an estimate is

not being preparkby an auto body repair shop registered with BAR for clarity purposes.

Subdivision (e)(1)(C)

This subdivision was added to account for when a claimant does subsequently choose a
repair shop. In that case, the insurer is to prepare a new estimatthagongvailing rate

in the Geographic Area of the claimant6s
necessary to account for the possibility that a claimant will subsequently choose a shop,
and clarity is needed for what to do in that instance. Howavegw estimate is not

required if the claimant subsequently chooses a shop that is in the same Geographic Area
of the chosen shop. This language is reasonably necessary to prevent redundancies, and
save insurers resources from preparing another estwhate it will be the same

Geographic Area.

Subdivision (€)(2)(A)

cho

This subdivision was amended to delete Aoro

the addition of subdivision (e)(2)(C). The deletion is reasonably necessary given the new
additionto the subdivision and for clarity purposes.

Subdivision (e)(2)(B)
This subdivision was amended to clarify that there are possibly multiple labor rates that

could be posted by a repair shop. The phras

replacedwitiappl i cabl e to that type of | aboro
rates. The amendment is reasonably necessary given that the Standardized Labor Rate
Survey requires that prevailing labor rates are determined for eight (8) separate types of
laborrates, pursuant to subdivision (8)(A)3. The change reflects the accounting for these
types of rates that may be posted in an auto body shop.

Additionally, the word Aoro was added to
the addition of subdigion (e)(2)(C). This addition is necessary for consistency and
clarity purposes.

Subdivision (e)(2)(C)

This subdivision was added to account for situations where a claim from an auto body
shop is higher than the labor rate actually charged by thatfghtiat type of labor in

the past sixty (60) days. In that case, insurers are allowed to adjust the labor rate to the
prevailing rate or an amount that is lower than the prevailing rate, if the insurer provides
proof of three (3) invoices showing a lowate.

Insurers submitted comments during theD¥y comment period expressing their
concerns that auto body shops would artificially inflate labor rates in the questionnaire,
with little recourse left for insurers. The addition of this subdivisiontevasidress this

t

t

o

he

concern by providing a recourse where there

actually higher than the labor rate they charged in the past 60 days. Thus, this addition is
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reasonably necessary t o motedeqersmgthatthes ur er sé c o
insurer provide proof of three (3) invoices is reasonably necessary because it serves as an
objective means of proof of lowering the prevailing rate. Giving the insurer a choice to

adjust the claim in question to either the pringirate or a rate that is lower is

reasonably necessary because the insurer may choose not to lower their rate or provide

invoices.

Additionally, language was added to clarify that if the three (3) invoices are not the same,
the insurer may only adjusite labor rate to the highest of the rates in the invoices. This
addition is reasonably necessary to provide insurers guidance as to what adjustment
amount may be made when there are three different labor rates on the invoices.

Finally, language was addl¢o clarify that only nosdirect repair program, or nen

discounted rates may be used. This language is reasonably necessary for consistency and
clarity purpose, since DRP rates are not allowed in the consideration of the proposed
regulations.

Section 2695.82
This section was amended to account for several changes that were made in Section
2695.81 as well as language changes for clarity purposes.

The Alnstructionso part of the section added
completel. The addition is reasonably necessary for clarity purposes and for better
reading of the section.

I n AQuestion 10 of the section, | anguage was
with prior amendments of 68581 orhelcladggisr epai r s
reasonably necessary for consistency purposes to address the manner in which California

treats the registration of automotive repair shdpssinesses must apply with the Bureau

of Automotive Repair ( idrédgRtéerlasanautomatieei ng Uni t
repair shop in the State of California, wusin
Dealer Registration. In that form, to apply and to be recognized as an automotive repair

shop, the business must register their type of besiasailn Aut o Body and/ or Pa
Shopd which is on page 3 of 5 of the form. T
clarify to insurers and the public what shops are considered an automotive repair shop,

and to be more consistent with the way thaRB#&nd the State of California recognizes

the registratiorof automotive repair shops in California.

Finally, in fiQuestion 30 of the section
rateo were added t o accoungaddedinsedtidgne addi t
2695.81, subdivision (8)(A)3. The change is reasonably necessary for consistency
purposes.

1
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Section 2698.91

Subdivision (c)

This subdivision was amended to further <cl ar
perform automotive repairso was del eted, and
paint shop.o0 The change is reasonashhey necess

manner in which California treats the registration of automotive repair sBystesses

must apply with the Bureau of Automotive Rep
register as an automotive repair shop in the State of California, using BARAp pl i cat i on
for Automotive Repair Dealer Registration. In that form, to apply and to be recognized as

an automotive repair shop, the business must register their type of busineGsAsia o

Body and/ or Paint Shopo whhusgthechasgessare page 3 o0
reasonably necessary to clarify to insurers and the public what shops are considered an
automotive repair shop, and to be more consistent with the way that BAR and the State of
California recognizes the registratiohautomotive repaishops in California.

Subdivision (d)

This subdivision was amended to clarify and
resultso to account for the fact that the su
results. The addition of the languagedasonably necessary for clarity purposes.

Subdivision (d)(1)

This subdivision was amended to clarify and
account for the fact that the subdivision detailed the reporting of public information. The
addition ofthe language is reasonably necessary for clarity purposes.

Subdivisions (d)(1)i (d)(6)

These subdivisions were renumbered to subdivisions (d)(1)(@)1)(F) based on the
change to (d)(1). The renumbering is reasonably necessary for clarity anditpntin
purposes.

Subdivision (d)(1)(D)

This subdivision, which was previously subdivision (d)(4) was amended to account for
insurers who specifically conduct a Standardized Labor Rate Survey. As part of the
public information that must be submitted untter Standardized Labor Rate Survey,
insurers must report the prevailing auto body rate for each type of labor rate for each
Geographic Area. Since the Standardized Labor Rate Survey requires the determination
of eight (8) different types of labor ratése addition in language is reasonably necessary
to account for these types of labor rates.

Subdivision (d)(7) and (d)(8)

These subdivisions were deleted, and moved and renumbered to (g)(6) and (g)(5)

respectively. The deletion is reasonably necesgisen that the subdivision (d)(7) and

(d)(8) are nowpubbinsideftedmé@nioono rather than
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details as to why they are considered-pablic information below in subdivision (g)5
and (g)(6).)

Subdivision (d)(2)

Thissbdi vi si on was amended for clarity purpose
nonpublic informationo since the section rel
The addition of the language is reasonably necessary for clarity purposes.

Subdivision (g)(2)

This subdivision was amended to delete the w
to account for the addition of subdivisions (g)(5) and (g)(6). The deletion is reasonably

necessary for consistency purposes.

Subdivision (g)@)

This subdivisiorwas amended to delete the period at the very end of the subdivision to
account for the addition of subdivisions (g)(5) and (g)(6). The deletion is reasonably
necessary for consistency purposes.

Subdivision (g)(4)

This subdivision was amended to claiyuations where insurers conduct a Standardized
Labor Rate Survey, and must report the name of any shop excluded from the survey,
pursuant to section 2695.81, subdivision (d)(2). Language was added to specify that the
reporting of shops excluded only dipp to surveys conducted pursuant to a Standardized
Labor Rate Survey. Insurers expressed concern during tbaytsomment period that

the language was unclear, and it appeared that that the reporting of this information
applied to all surveys. Thuse changes to the language is reasonably necessary to
address this potential clarity issue. Finally, further punctuation changes were made,
which is reasonably necessary for clarity and consistency purposes.

Subdivision (g)(5)

This subdivision, whichwa pr evi ously subdivision (d)(8),

i nformati-pnml ito iAmfooar mati ono to address the

i nsurersé Direct RepapubProgriamfosmabinendeat
Apubl i c i nf oerthestbdivision réquires the mame, physical address of

record, and license number with the BAR be reported to the Department. The

Department felt it was necessary to move this from public tepadatic information that

must be reported given that infieation as to whether or not a shop is a specific member

of an i nsurer ds Di publeinforRaipna Thus, tieremumbeaimy i s non
of the subdivision as nepublic is reasonably necessary to account for this fact.

Subdivision (g)(6)

Thissubd vi si on, which was previously subdivisio
i nformat i-pnwl it® iimfomr mati ono to address the
by each shop that respondmuwbltioca hienfsur matyi o rs
then Apublic i nformation. o0 The Department felt
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to nonpublic information that must be reported to the Department given that the labor
rates reported by each shop that responded to the surveypsibliminformation rather

than public information. Insurers invest time and resources into their labor rate surveys,
and the responses they receive from shops regarding labor rates for each shop is non
public. Thus, the renumbering of the subdivision asmdpiic is reasnably necessary

to account for this fact.

Subdivision (h)
The subdivision was amended to fix a typo that incorrectly referenced the wrong
subdivision. The | anguage ASubdivision (g)

ASubdivision (19 whi Sechaden L2KO5pBoper refer

reasonably necessary for consistency purposes.

Subdivision (i)
This subdivision was amended to delete the
subdivision. The deletion is reasonably necessargidoity purposes.

Additionally, the term fAthat is higher or |
added. Insurers expressed concerns during #i2zegcomment period that there was a

potential consistency and clarity issue between section69&ubdivision (e)(4) and

this subdivision. Section 2695.81, subdivision (e)(4) states that subdivision (e) shall not
preclude an insurer from adjusting upward the prevailing rate, or to negotiate a higher

rate. Thus, the language is reasonably nepessaccount for a potential clarity and

consistency issue.

General

Additional nonsubstantive changes have been made during review by the Office of
Administrative Law.

UPDATE OF MATERIAL RELIED UPON (Government Code§§ 11346.9(a)(1)
and 11347.1)

On September 26, 201& Notice of Availability of Revised Texind of Addition to
Rulemaking File wasssued in this mattemhe followingadditional material was relied
upon by theDepartment

1) Excerpts from CDI Complaint File Number: CSB74971
2) Excerpts from CDI Complaint File Number: CS®70924
3) Excerpts from CDI Complaint File Number: CSB74895
4) Excerpts from CDI Complaint File Number: CSB69934
5) Excerpts from CDI Complaint File Number: CSB53408
6) Excerpts from CDI Complairftile Number: CSB7065828
7) Excerpts from CDI Complaint File Number: CSB66140
8) Excerpts from CDI Complaint File Number: CSB66157
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9) Excerpts from CDI Complaint File Number: CSB66262
10) Excerpts from CDI Complaint File Number: CSB66264
11) Excerpts from CDI Complaint File Number: CSB66340
12) Excerpts from CDI Complaint File Number: CSB66614
13) Excerpts from CDI Complaint File Number: CSB66779
14) Excerpts from CDI Complaint File Number: CSB68305
15) Excerpts from CDComplaint File Number: CSB069169
16) Excerpts from CDI Complaint File Number: CSB70222
17) Excerpts from CDI Complaint File Number: CSB70223
18) Excerpts from CDI Complaint File Number: CSB71586
19) Excerpts from CDI Complaint File NumberS8B-7077647
20) Excerpts from CDI Complaint File Number: CSB78176
21) Excerpts from CDI Complaint File Number: CSB70228
22) Excerpts from CDI Complaint File Number: CSB67694
23) Excerpts from CDI Canplaint File Number: CSH063425
24) Excerptsfrom CDI Complaint File Number: CSB061519
25) Excerpts from CDI Complaint File Number: CSB60276
26) Excerpts from CDI Complaint File Number: CSB58697
27) Excerpts from CDI Complaint File Number: CSB57044
28) Excerpts from CDI Complaint Fildumber: CSB7056262
29) Excerpts from CDI Complaint File Number: CSB56014
30) Excerpts from CDI Complaint File Number: CSB55467
31) Excerpts from CDI Complaint File Number: CSB55168
32) Excerpts from CDI Complaint File Number: CSB54517
33) Excerpts from CDI Complaint File Number: CSB53260
34) Excerpts from CDI Complaint File Number: CSB53031
35) Excerpts from CDI Complaint File Number: CSB52803
36) Excerpts from CDI Complaint File Number: CSB52382
37) Excerpts from CDComplaint File Number: CSB052244
38) Excerpts from CDI Complaint File Number: CSB52021
39) Excerpts from CDI Complaint File Number: CSB51250
40) Excerpts from CDI Complaint File Numbe&ZSB-7050378
41) Excerpts from CDI Complaint File NumberS8-7065363
42) Excerpts from CDI Complaint File Number: CSB64878
43) Excerpts from CDI Complaint File Number: CSB64616
44) Excerpts from CDI Complaint File Number: CSB64507
45) Excerpts from CDI Complaint File Number: CSB63554
46) LaborRate Survey CSAA-3-16
47) Labor Rate Survey CNK21CCIGFSIC 20152016
48) Labor Rate Survey Allstate Final810 Rates by Market
49) Labor Rate Survey Allstate 216
50) Labor Rate Survey Farmers3B8-16 Chatsworth, Northridge, Valencia
51) LaborRate Survey Farmers¥8-16 Carmel Valley Pacific Grove Area
52) Labor Rate Survey Farmers283-16 Escondido, San Marcos, Fallbrook
53) Labor Rate Survey Farmers66l6 Cypress, Garden Grove, Seal Beach
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54) Labor Rate Survey Farmers28-16 Colusa

55) Labor Rate Survey Farmers28-16 Red Bluff

56) Labor Rate Survey Farmers28-16 Shasta & Siskiyou County

57) Labor Rate Survey Farmersl?2-16 Fremont, Milpitas, Newark, San Jose
58) Labor Rate Survey Farmersl?2-16 Campbell, Los Gatos, Cupertino

59) Labor Rate Survey Farmersl?2-16 CM, Irvine, NP Beach, Laguna Beach
60) Labor Rate Survey Farmers2816 Mendocino County

61) Labor Rate Survey Farmersl®-16 San Joaquin County

62) Labor Rate Survey Farmerslb-16 Stanislaus County

63) LaborRate Survey FarmersZ)-16 Arleta, NH, Pacoima, Sunland, Sylma
64) Labor Rate Survey Farmers2b-16 Merced County

65) Labor Rate Survey Farmers2B-16 Simi Valley

66) Labor Rate Survey Safeceld-16

67) Labor Rate Survey State FarrD8-16

68) Department of Consumer Affairs, Bureau of Automotive Repair Licensing Unit

Application for Automotive Repair
69) Draft Autobody Analyzer [Geocoding proof concept demonstratorated
9/23/16

LOCAL MANDATE DETERMINATION (Government Code§ 11346.9(a)(2))

The Department has determined that the proposed regulations will not impose a mandate
upon local agencies or school districts.

ALTERNATIVES DETERMINATION  (Government Code§ 11346.9(a)(4))

The Departmenrhas determined that no alternative it considered or that was otherwise
identified and brought to its attention would be more effective in carrying out the purpose
for which the action is pposed, would be as effectiaad less burdensome to affected
private persons than the proposed action, or would be moreffestive to affected

private persons and equally effective in implementing the statutory policy or other
provision of law.

In support of this determination is the fact that the Department hasnsidered an
alternative other than those alternatives proposed and responded to in the summary and
response to comments, and at no point during the rulemaking proceeding has an
alternative been proposed, which would result in the same benefits asypbequ

regulations, or implement the statutory policy, in a more effective, less burdensome or
more costeffective manner than the proposed regulations.
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ALTERNATIVES THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT
ON SMALL BUSINESS (Government Code§ 11346.9((5))

No alternatives were proposed to the Department that would lessen any adverse economic
impact on small business.

SUMMARY OF AND RESPONSE TO COMMENTS (Government Code§§
11346.9(a)(3) and 11346.9(a)(5))

The Department received comments following the public hearirigpah22, 2016, and
in response to a notice of revised text issue8@ptember 262016. The public
comments and t he De p dorthtimlenabldetow.r esponses ar e
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SUMMARY AND RESPONSE TO COMMENTS RECEIVED
DURING THE INITIAL NOTICE PERIOD OF MARCH 4, 2016 THROUGH APRIL 21, 2016

Commenter

Synopsis or Verbatim Text of Comment

Department 6s KR

Bill Simpkins, Auto
Care Inc.

March 03, 2016
Written Comments 18A:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 1:

As an owner of 33 years now, | believe the dept needs to add standg
labor surveys for each city in the state. Anti steeisrfqe, but when we
are told their so called survey ranges from $70 to $87...something is
wrong!

Response to Comment # 1.

The current draft of the proposed
regulations will cover every city in the
State that has a licensed auto body
shop. The Geocodlg currently
proposed will provide more precise
accurate, and reliable surveys for eac
shop in each city in the state versus
relying on set or gerrymandered
geographic boundaries, such as cities
counties, regions, artificial
boundaries, which varygificantly in
size and demographics throughout th
State.

California Autobody
Association

April 15, 2016
Written Comments 18B:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 2:

The California Autobodyssociation (CAA) is pleased to support the
proposed Auto Body Repair Labor Rate Surveys Regulation. The CA
a nonprofit trade association comprised of over 1100 individual and
independent repair businesses within the collision repair industry.

The CAA has worked with the Department of Insurance and various
stakeholders for the past 15 years (including participation in last yeat
pre-notice discussions) to address issues and concerns with insurer ¢
body repair labor rate surveys that are incdasis inaccurate and
unreliable.

Response to Comment # 2:
Thank you
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Comment # 2.1:

Insurers that settle or adjust automobile claims must gather informati
from various sources to determine whether the labor rate charged by
repair facility is reasonable. Some insurers conduct form#kwrsurveys
while others may conduct a less formal survey (verbal). Insurers ben
financially from paying lower auto body rates and this creates an
incentive for some insurers to manipulate surveys to reflect lower lab
rates. This is especially traeghen no clear standards exist for conductit
fair and reasonable labor rate surveys. For example, some insurer su
contain deficiencies including: failing to contain a representative sam
of body shops; not defining a clear geographical area; imgud
discounted or negotiated labor rates; including motorcycle or restorat
repair shop rates and failing to include current and updated labor raté
Clearer and more reliable standards are needed to provide consister
the way insurers conduct and ogpauto body repair labor rate surveys.

Comment # 2.2:

The CAA believes the proposed labor rate surveys regulations will cl
and address many of the issues and concerns by standardizing the S
to effectuate fair and equitable claims settlenmeratdjustments of labor
rates.

Comment # 2.3
We would also like to suggest the following change to Section 2695.¢
(Questionnaire), under Question 3: Hourly Rate Charged. The follow
additional categories should include the question: (g) Carbon Fib@er
hour; (h) Fiber Glass: ___ per hour; (i) Other specialty ___ per hour.
lightweight vehicle materials are constantly being introduced becaust
rapid automotive technology changes. The Questionnaire should prg
the ability for the repair sips to include labor rates for such changes i

automotive repair technology.

Response to Comment # 2.1:

The Department thanks the Commen
for the comment in support die
proposed regulations, and for providil
examples illustrating the necessity fo
addressing the issues the proposed
regulation seeks to address.

Response to Comment # 2.2:
The Department thanks and agrees Vv,
the commenter.

Response to Gmment # 2.3

In response to this comment, the
Department added
Afi berglasso as 4
labor rates in the Final Text. Howeve
t he Department de
specialtyo as a g
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Thank you for your consideration.

Unlike carborand fiberglass, which ar
currently materials used in auto body
repairs and for which there are
accepted auto body industry labor rat
adding the categg
would create an ambiguous term, tha
would result in significant challengerft
stakeholders to understand what is
meant and could increase disputes.
Also, to the degree new materials are
used in auto body repairs and a labor
rate is attached to work associated w
that new material, the Department
would consider future amendmeis
these regulations.

Frank Shiro
Collision Repairs

April 21, 2016
Written Comments 18C:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Attachments are
summarized.

Comment # 3.1:
My name is Frank Schiro, emwvner ofSchiro's Collision Repairs locate(
in North Hollywood and Chatsworth, California. My purpose is to con
to the Department of Insurance how unfair the labor rate surveys are
manipulated by a major insurance company in our area in the hope ¢@
DOI creaing a more fair system. | would also like to convey to the DC
steering practices that are being employed as well. Lastly, | would li}
the DOI to consider why the DOI has created a system that mostly
requires the insurance companies to write a respooiseRequest for
Assistance claims filed against the carrier without any accountability
how the insurance companies respond to the RFA complaint.

Comment # 3.2:
There is a pattern where either the customer or my company files a

Request for Assistan@gainst major insurance companies where they

Response to Comment # 3.1:

The Department thanks the Commen
for the comment in support of the
proposed regulations. However, the
comment regarding Requdet
Assistance is outside the scope of thé
current proposed regulations. The
current regulations do not attempt to
address the process by which
consumers file Requests for Assistan

Response to Comment # 3.2:
The comment addresses an issue tha
outside the scope of the current
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exercise unfair labor rate surveys, steering practices or other unfair g
handling practices and all the carrier is seemingly required to do by t
DOl is send a response of any kind to the person ortsladfiled the
RFA. No matter how strong the evidence proves the unfair claims
handling occurred, the outcome is the santerelief for the body shops.

Comment # 3.3:

To make my point, | will focus on Geidasurance because in my
opinion, they are the most abusive in our area of the larger insurance
companies with regards to unfair labor rate surveys and steering pra
On October 29, 2013, Geico reported to the DOI labor rates from the
survey they conacted which consisted of fifteen shops in the San
Fernando Valley. To verify the accuracy and current relevance of the
survey, in April of 2015 (one year ago), | contacted the owners of mo
the fifteen shops (three did not respond). In my reseatit¢cdvered the
following inconsistencies:

1. Of the fifteen shops, one was no longer in business.

2. Half of the shop owners that responded were not aware they were
taking part in a Geico survey in late 2013.

3. Of the twelve shops | received amail response from, all had postec
rates that were significantly higher than the rates that Geico claimed
their survey.

4. Instead of submitting the average rates of their of their fifteen shoy
which would have been Body Rate: $48.26; Paint Rate $48.28; Pai
Material Rate $34.40; Frame Rate$69.80 and Mechanical Rate $99.§
they used language, "...a summary of the most commonly occurring
for each of the labor territories in the state of California.” This "summ
resulted in the following labor rateBody Rate: $45.00; Paint Rate
$45.00; Paint Material Rate $34.00; Frame Rate $65.00 and Mechan
Rate $95.00.

proposed regulations.

Response to Comment # 3.3:
The Department thanks the comment
for providing an example illustrating
the necessity for addressing the issug
of inaccurate or outdated surveys the
proposed regulatioseeks to address.
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Comment # 3.4:
To make matters much worse, the DOI is allowing this unfair Geico [
rate survey to still stand todayearly tweanda-half years after it was
submitted!

| am pleading with the DOI to create a more fair labor rate survey tha
fair for all parties and to reform the RFA process so shops have reco
when we are victimized by these unfair claim's handling jmest
Attached are a few examples supporting my statements above. As fq
labor rates, upon request, | can provide dozens of paid Geico claims
where they refused to pay our posted rates as well as examples of o
major insurance companies enforcing unéaid outdated labor rate
surveys.

Attachment 1: Geico Labor Rates

E-mail Exchange between Commenter and Geico regarding auto bog
parts.

Attachment 2: Geico Steering 1

E-mail from a customer documenting an incident involving Geico.

Response to Comment # 3.4.
The comment addresses an issue tha
outside the scope of the current
proposed regulations. However, the
Department thanks the commenter fg
providing an example illustrating the
necessityfor addressing the issues of
inaccurate or outdated surveys the
proposed regulation seeks to addresg

The proposed regulations address th
issue by establishing a time limit for
the Standardized Labor Rate Survey.
Furthermore, the conducting a
Standardied Labor Rate Survey in
compliance with the proposed
regulations will result in a rebuttable
presumption that the insurer attempte
in good faith to effectuate a fair and
equitable settlement. Those labor rat
surveys not in compliance with the
proposedegulations will not result in
the rebuttable presumption.

Response tAttachment 1. Although
the attachment mentions a labor rate
the main content involves a topic that
outside the scope of the current
proposed regulations.

Response tAAttachment 2: The
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Attachment 3: Geico Steering 2
E-mail from a customer documenting an incident involving Geico.

attachment 6s mai n
topic that is outside the scope of the
current proposed regulations.

Response tdAttachment 3: The
attachment 6s mai n
topic that is outside the scope of the
current proposed regulations.

Gerry Connolly, Fender
Bender

April 21, 2016

Written Comments 18D:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 4:

Please consider on topic of labor rate survey .
http://www.fenderbender.com/FenderBender/AgfilL6/Statd=arm
Announces?2016 nitiativesCouldDownsizeNetwork/

Sent from my iPhone

Copied from Link:

April 21, 201@ State Farm Insuranahkscussed its outlook for 2016 in
video posted Tuesday @8 businesgo-business website, highlighting
strategies for repairers in its network and saying that it may downsize
number of repairers in its Select Service program.

Gregg McDonald, claim manager for State Farm, addressed a wide T
of topicsin the eighiminute video, whicliFenderBendewas provided
access to by a Select Service shop.

As McDonald highlighted company initiatives for 2016 toward the enc
the video, he stated that one (¢
where repair caaty exceeds customer demands.

Response to Comment # 4.

The comments do not directigdress
the regulations being considered and
involve a topic that is outside the sco
of the current proposed regulations.

#973304.14
31


http://www.fenderbender.com/FenderBender/April-2016/State-Farm-Announces-2016-Initiatives-Could-Downsize-Network/
http://www.fenderbender.com/FenderBender/April-2016/State-Farm-Announces-2016-Initiatives-Could-Downsize-Network/
https://www.statefarm.com/

AWe will be applying consistent
and we will continue to determine which repairers are the best fit for
program, 0 he said. AThere are 1
in our network. We want to work with repairers that are committed to
providing our customers with the highest quality and the most compe
repairs possible. o

signal a preferencd
n otve, hreaenlatationtMSOs stil hashdlet
ur customersd repid

That doesnoét
expl ained: A |
maj ority of o
net wor k. o

Il nstead, determinations wil/l [
ARPM Reportso i ssued tdoreperisthdt S e
measure a number of KPIs and issue each business a performance §
and ranking within the system.

McDonald first addressed the RPM reports earlier in the video when
discussed opportunities for repairers to work with State Farm in strat
waystoimpove efficiency and perfor
Service program.

ARepairers often ask how the
Service, 0 McDonald said. i Ou
the top three areas highlighted on the RPMoer t . 0

Yy q
r

S

Focusing on quality, efficiency and competitive price, McDonald said
repairers could yield positive results on the RPM. In regard to compe
pricing, he suggested ways repairers could address those issues.

AWebve seen r ep akeccompetitivebyhotfenirg dower ¢
labor rates or judgement times. Some have chosen to provide parts

di scounts, o he said. i Ot her s us
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Some use a combination of approaches. Our data does show that re
who focus o repairing parts versus replacing them are among our mg
competitive. 0

"Repairers with questions about the program can continue to reach @
their State Farm contactState Farm spokesperson Justin Tomczak sé
when reached for commentfgnderBende

A full transcript of the video is provided below:

Hello, and thank you for taking the time to watch this video. An
more importantly, thank you for all you do for our mutual
customers.

We appreciate working with you to ensure they have the best r¢
experience possible. Today I
state of our Select Service

continue to have success as a participant on the program, and
finally, 16l discuss our pl

| n past ualkddebost thevgadeofechange in our
industry. This pace accelerated in 2015. We believe staying
informed on changes in our industry is one of the best ways to
prepare for the future. Here are a few things in particular that
caught our attention.

GM kicked off its Dynamic Parts Pricing initiative. We noticed a
significant increase in the availability of technology features in 1
model vehicles. And as we say every year, the pace of consolig
in the repair industry butmotce e
the continuous drumbeat surrounding autonomous vehicles an
AOn Demandod transportation s
recent investment GM made in Lyft.
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It appears that auto manufacturers may be planning for a future
that looks much diffent than today. There certainly are a lot of
indicators of a changing landscape around transportation in

general. Each of these developments have implications both fo
repairers and insurers. Our customers expect us to prepare for
future. And our Sel# Service program needs to be positioned fo
the future.

As we said in our Il ast wvideo
opportunities to work togeth

Our program administration team will mark its first anniversary
April.Si nce i mpl ementation, webo
discussions with each of you at least once. With a focus on all
aspects of performance weodve
created opportunities for other repairers who were not previous
on our progam. Our program administrators are using a
consistent approach to managing the Select Services program
across the country. Their knowledge of your performance has |
solid foundation for the coming year.

As we look at how Select Service compareldartdustry, we see
many markets were Select Service results are not competitive

compared to the industry. Th
year. Repairers often ask how they can improve their performa
on Select Service. Our strong suggestiouid be to focus on the

top three areas highlighted on the RPM report. This is really the
key to improving performance. Repairers who follow specific ag
plans that directly relate to the three areas for improvement se¢
most success. We are seeinge repairers who are truly
embracing continuous improvement and consistently have scot
above 950. A few have achieved 1,000 point scores.
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Letds begin with quality. As
consider your ability to conduct quality repairs te fundamental.
This is the most important aspect of our program and is a
requirement for every repairHaving a quality control process in
place is required by our agreement. Actively utilizing that proce
in each step of the repair will help ensuretbati r cust o
vehicles will be continues to be repaired properly. Also, your
continued engagement in training and certification will help to
support our common interest in quality repairs.

Next is efficiency. Customers today are demanding faster sawvi
all aspects of their lives. Having complete repair plans and
accurate parts orders are the primary drivers to improving cycle
time.

And finally, competitive price. We recognize repairers can do a
number of things to be more competitive. We knowshjisur
business and we wono6t dictat
Webve seen repairers choose
lower labor rates or judgement times. Some have chosen to prg
parts discounts. Others use a higher percentage efradtive
parts. Some use a combination of approaches. Our data does ¢
that repairers who focus on repairing parts versus replacing the
are among our most competitive.

These decisions are yours. Any of them can yield positive resu
the RPM. We wiltontinue to provide awareness of competitive
issues through our program administrators.

A

Now | etds talk about our pl a
made a significant change to the size of our network. Back ther
called it Service First. In ourfort to better match our network siz

to customer demand, we created a program that was half the s
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Service First. Today we see many markets where we have mof
repair capacity than customer demand. This overcapacity may
result in fewer jobs for higperforming repairers. One of our goa
for 2016 will be to address
specific target for our network size, we want high performers to
have the opportunity to have consistent repair volume. We will
applying consistentaviews across all network participants, and
will continue to determine which repairers are the best fit for ou
program. There are markets where we will see fewer repairers
our network. We want to work with repairers that are committed
providing aur customers with the highest quality and the most
competitive repairs possible. We also know our program will
continue to have a diverse mix of independently owned repaire
addition to the MSOs. Independants, and thettweelocation
MSOsstilhande a maj ority of our (¢
vibrant part of our network. Our customers have a choice, and
know you do to. We encourage you to act on the information st
by your program administrator, and use your RPM to move intg
future with us. Please continue to engage your program
administrators as you have questions regarding your performar

Once again, thank you for all that you do for our customers, an
have a great 2016.

Hi

Collision Repair

April 21, 2016

el

Sham

Written Comments 18E:

Verbatim, but with
insertedComment

Comment # 5:
Good Afternoon,

Eli 6s Collision Repair is a BAF
Angeles for almost 40 years.

Response to Comment 5:
Thank you
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Numbers keyed to
responses.

Attachments are
summarized.

Eli 6s Collision Repair would | i

regardgo the public hearing today discussing labor rates and insuran

company surveys.

Comment # 5.1:
1. It should be mandatory for collision repair facilities to post their la
rates in order to reflect the free market.

Comment # 5.2:
2. Insurance companiean help keep posted labor rates competitive
submitting labor rate surveys that comply with certain conditions.

Comment # 5.3:

3. The most important condition for labor rate surveys is that it cann
include rates from collision repair facilities thhey have partnership
with. (aka DRP shops or wholesale rates)

Comment #5.4:

Response to Comment # 5.1:

The Department does not regulated &
license auto body repair shops or hay
the authority to require the posting
labor rates. The comment addresses
issue that is outside the scope of the
current proposed regulations.

Response to Comment # 5.2:
General comment with no specific
recommendations and is vague in
nature as to what
are.

Response to Comment # 5.3:

Under section 2695.81(d)(6) of the
proposed regulations, the Standardiz
Labor Rate Survey prohibits any
discounted rate negotiated or
contracted for with members of its
Direct Repair Program. However,
Apartner s hcedydhe a s
Commenter is vague and overly brog|
and could be interpreted as any
potential relationship between shops
and insurers.

Response to Comment # 5.4:
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4. The other important condition for labor rate surveys would be that
they cannot be deceptive and significant fines can and will be att
if they are proven to be so.

Comment # 5.5:

5. The enclosed document listed as insurance rates shows how inst
companies have been able to skew what they pay collision repair
facilities compared to what they pay mechanical repair facilities s
as dealerships.

Comment # 5.6:
6. The following points and the enclosed documents from Coast Nal
and Safeco show how current surveys are deceptive.

a. The clarity of 758 (c) is extremely vague and immensely of

for interpretation. It dictates no standard procedure
methodology or regulain for how an insurance obtains thes

surveys / ratesRequirements should be succinct.

Comment # 5.7:

b. The Safeco survey provides no evidence for their cumulati
labor rate resultsAll listed body shop rates are blank which
obviously provides no egtence to support their concluded
findings.

Imposition of fines is outside the scof
of the current proposed regulations.

Response to Commat # 5.5:
Although mechanical repair facilities
may provide some insight into the
rising cost of auto body repairs, the
statement is overly broad and does n
provide substantiation. Mechanical
repair facilities are an issue that is
beyond the scope of tloairrent
regulations and the statutory authority
the Department is relying on.
Response to Comment # 5.6:

The Department does not have the
authority to amend statutes. Howeve
the proposed regulations do provide
clearly defined methodologies for
conductng a Standardized Labor Rat
Survey.

Response to Comment # 5.7:

Thank you for this example of why th
proposed standardized methodology
an optional labor rate survey is needg
to address a current defect with the w
some labor rate surveys are cocigal.

The proposed regulations will require
that the labor rate of each geographic
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Comment # 5.8:
c. The enclosed Coast National survey lists the rates for
hundredsof shops but provides no results of what their
cumulative findings are and what they are supporting.

Please contact usyou have any questions.

Attachment 1: Coast National Example
This is a 2014 Coast National Labor Rate Survey.

Attachment 2: Safeco Example
This is a 2014 Safeco Labor Rate Survey.

Attachment 3: Insurance Labor Rates List
Chartofi nsurerso6 | abor rates versu
shops.

area is reported to the Department asg
part of the information that will be
made public upon request, under
section 2698.91(d)(1)(D).

Response to Comment # 5.8:

The Departrant thanks the commente
for providing an example of a labor rg
survey that the Commenter believes
be inaccurate or outdated.

Response tdAttachment 1.

The Department thanks the Commen
for providing an example of a labor r3
survey that the Gamenter believes is
inaccurate or outdated.

Response tAAttachment 2:

The Department thanks the Commen
for providing an example of a labor r3
survey that the Commenter believes
inaccurate or outdated.

Response tAAttachment 3:

The Department thanks the Commen
for providing an example of the
disparity in labor rate surveys and rat
charged by auto body shops.
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Isela Bowles, Formula 1
Collision Center

April 22, 2016
Written Comments 18F:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 6.1:
Respectfully I would like to address the importance of these labor rat
surveys.

On behalf of many independent Auto Body shops we thanked you th
you are addressing such a controversial issue.

Our Concerns are the following:
1) Regulatory
2) Fairness
3) Accessibility
Comment # 6.2:
1) Regulatory:
The surveys appear as a regulatory fashion way to determine what a
Automotive shop can charge for the repairs of amobile. It restricts a
business the fairness of being able to charge a fair labor rate. The B¢
about our country is that we have free enterprise which means
competition. Business compete for business and it is exactly how it
balances what a businesmacharge otherwise you can you out of
business.We must understand how these labor rates impact the right
do business in this state of California. The insures are the one who a
doing the labor rates surveys and it is up to their discretion whigs shc
get picked.The last time my shop was surveyed the surveyor told me
my labor rates where to high and that he could not use my shop
rates. How was this fair to my business or any other business.

Response to Comment # 6.1:

The Department thanks the comment
for the comment in support of the
propased regulations.

Response to Comment # 6.2:

The proposed regulations do not
impede any body shop from charging
any labor rate they choose, or the fail
market value of labor rates charged il
the open market. In fact, this propos¢
regulation states in proposed Section
2695.81(eY 5) t hat visfom h
(e) shall not be construed to imply thg
the repair shop must accept the amo
offered for payment by the insurer or
that the amount charged by the repai
shop is excessive or unreasonable, b
only that the insurer has taken
reasonable steps toautify its
contractual or legal obligation for
payment of the claim pursuant to the
applicable insurance

policy or other |
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Comment # 6.3:
The other problem we encounts that when an insurance adjuster tellg
us how much they are going to pay per hour, we ask them to show u
survey and they can never provide you with a copy. Furthermore, the
times that | have submitted a public records request for thesg/surve
there was never a respongghat leaves us without a way to confirm thg
these unfair labor rate are true and we are not able to verify that theg
labor rate surveys even exist.

Comment # 6.4:
2) Fairness:
Fairness is the second masportant issue and to give you a perspecti
of fairness here are the facts.

1) In 1990 the labor rate was $28.00 dollars per hour

2) 2016 the labor rate varies from $42.00 to $52.00 dollars |
hour

Response to Comment # 6.3:

The proposed regulations address th
transparency issue as the Commente
mentions. The proposedguations
may require that the public survey da
submitted to the Department is in
electronic format so that it can easily
published on the
Labor Rate surveys can still be
requested through a Public Records
request under theroposed regulations
The Department strives to comply wit
every Public Records Act request, an
is unaware of any specific instances
where the Department has failed to
provide a labor rate survey as reques
under a Public Records Act request.
Howeve, posting survey results on th
web may eliminate some of the need
do a public records request.

Response to Comment # 6.4.
The Department thanks the Commen
for providing an example of the price
increases in the past 36 years, howe
the example igeneralized and does n
explain where the rates come from of
who charged such rates.

The Department does not have the
authority to regulate the auto body
repair industry. Nor, do the proposeg
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Lets analyze thidate from 1990 to 2016 there is a span of 26 years, t
difference between $28.00 and $42.00 is $14.00 dolEms. difference
between $28.00 and $52.00 is $24.00 dollars.

If we compare the 26 year span from the lowest labor rate of $42.00
dollars we carsee that thancrease was 0.54 cents per year and for th
highest 0.92 cents a yeatf you compare the two increases per year o
.54cents and .92cents a year accordingly, it will not even meet the c¢
leaving mean rate increasBot to mention dlthe necessary procedures
that insurers refuse to pay an automotive repair shop, such as maski
time and materials, welding materials, prepping materials and many
nortincluded operations and materials that become a loss to the busi
or the consmer gets the charge and are forced to pay out of

pocket. Please keep in mind that it appears as our businesses are be
regulated as far as a fair labor rate and without representation nor a
to have due process.

Comment # 6.5:
3) Accessibility:
This last and most important is the accessibility to the actual so callg
labor rate surveysBusinesses have a disadvantage and lack of
accessibility.

a) We are not provided with a copy of surveys.
b) We have to do a public records request for a obpurveys

| personally have requested these records twice and have never
received a response, therefore | was never given the opportunity to s
inspect, nor verify these surveys.

regulations regulate the auto body
repair industry. Shopseaifree to
charge whatever rates they choose.
The proposed regulations aims to
address inaccurate or outdated surve
resulting in a disparity between what
auto body repair shops charge, and t
results of these surveys. The propos
regulations aim to atfess the issue of
consumers who are forced to pay the
price difference when insurers use
inaccurate or unreliable surveys to pg
or reduce how much they will pay for
labor rates on automobile insurance
claims.

Response to Comment # 6.5:

The proposed glations address the
accessibility issue that the Commentg
mentions. The proposed regulations
may require that the public survey da
submitted to the Department is in
electronic format so that it can easily
published on the

Labor Rate surveys can still be
requested through a Public Records
request under the proposed regulatio
The Department strives to comply wit
every Public Records Act request, an
is unaware of any specific instances
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Comment # 6.6:
c) A lot of the shops surveyed are DRP shops that under contract wit
many insurers and they are bound by discounted labor fdt®s.can we
verify that the labor rates where unbiased.

My suggestion is that some of {
any other word is rather loose and meaningldsgive the insurer a way
out of compliance.

A VOICE is what our industry needs, please be the voice of every
CONSUMER and BUSINESS that is greatly impacted by these unfai
labor rate surveys.

Comment #6.7:
CONCLUSION:
It is my recommendation that if these labor rate surveys must e
then they must be done by the Department of Insurance and not the
insurer, and that all independent shops be includée. cost of these
surveys must be pass on to the insurers via their licensing fees so as
not affect tax payers money to incur this expemssurvey can be maile
to all shops and give them 30 days to have the opportunity of having

chance to establish what ends up regulating iamiting our business.

where the Department has failied
provide a labor rate survey as reques
under a Public Records Act request.
However, posting survey results on tf
web may eliminate some of the need
do a public records request.

Response to Comment # 6.6:

The proposed regulations Standardiz
Labor Rate surveys prohibits the use
discounted rates negotiated or
contracted for with members of its
Direct Repair Program.

Although the Department appreciates
the suggestion of using the language
Ashall o6 in the pr
comment is onspecific and general,

and it is unclear where the Comment
wants this word used in the proposed
regulations.

Response to Comment # 6.7

The Department does not have the
authority to conduct labor rate survey
and require insurers to pay claims
based upo a survey conducted by the
Department. Under Ins. Code § 758
insurers are not required to conduct
labor rate surveys.

The proposed regulations do not
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Monopoly does not exist in this Industrifree Enterprise is designed tq
protect the cost and best interest of consumers. Mechanics for exam
at the present labor rate of $95.00 to $165.00 per hour yet we are be
oppressetby these labor rate surveys with $822.00 per hour, how can
these rates be fair and equitable with the industry and the tremendoy
liability we carry by repairing automobiles.

Please make the changes necessary to protect the consumers from
abuseas the insurers premiums reflect the protection they are paying
yet the repairs many times become compromise with the many short
from insurers.

address the labor rates of mechanica
repair shops, and is beyond the scop
of the proposed regulans. The
proposed regulations is aimed at
protecting consumers in the fair
settlement of auto body repair claims
that use auto body repair labor rate
surveys.

Jay Fl ores,
Shop
April 21, 2016

Written Comments 18G:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 7:
| am emailing you to voiceny support in the legislatiathat has been
proposed to give clarity to Labor rate Surveys.

Tonyds Body Shop is the
see firsthand the manipulation of the rates by carriers.

| yamd d getstd

| see labor rates vary from over $ 100 to $ 40 dollars all across Califg
with no connection to the areas cost of living.

I see intentional

DOl.

ma n i op fild wath theo n

the reimbursement rates that we in the collision industry have dealt v
have not even kept up with inflation.

0 | have may stories to tell, but one simple one:

Response to Comment # 7fhe
Department thanks the Commenter f
the comment in support of the propos
regulations, and for providing exampl
illustrating the necessity faddressing
the issues the proposed regulation se
to address.
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we raised our shop rates beginning Janu&016 due to the many
changes that have occurred in California.

| asked the locall.S.A.A. field estimator for the phone number to the
Adeci si on maker 0 i n hi she pretentdednoty
to know and gave me 5 names to call andttatk € .

mind you, they have no survey on file with the DOI.

Yet, | pay my bills, | paid my home insurance and car insurarice,
looked at the prior year, was 7% higher exactihat | see in the
insurance industry is listed beldwYet we in the collison industry are
being taken advantage of and when ask for a rate chahgg make it
di fficult to do without having

They are able to :

Raise rates when profit margins aren't acceptable

Raise rates on a markiey-market basis

Raise rates for an appropriate and acceptable return to invest
Raise rates even when the inflation rate is 0

Raise rates quickly when costs increase to recover those cost
quickly

Raise rates as long as necessary and as justified by market a
economic factors

agrwnE

o

Insurance Industry
Coalition

April 21, 2016

Comment # 8:
On behalf of all the property casualtygurance trade organizations liste
above, and the California Chamber of Commerce, we are writing to

express our comments and questions to the California Department o

Response to Commen# 8
Thank you.
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Written Comments 18H:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

|l nsuranceos
Surveys. o
Introduction

Comment # 8.1

This issue is very familiar to the Department and our organizations. E
our count, this is the fourth time the Department has considered how,
regulate labor rate surveys of auto repair shops in California.

(ADepartment 0) pr oy

Comment # 8.2

Each time thee previous discussions have occurred, insurers have
attempted to outline the scope
then provide practical solutions consistent with this authority. We res
the important public function of the Department andttseriously the
obligations which insurers have to society. We are concerned, howe
that this | atest proposal exceq¢
insurers and represents unnecessary and expensive policy choices \
we hope the Department withprove.

In these comments, we will, first, outline our view of the scope of the
Depart ment 6-granteckppwestd ragulateriethege areas.
Thereafter, we will offer suggestions and questions which we hope w
help the Department to improve theoposals.

Comment # 8.3

A core objective of the regul at
mi ssion statement. On the Depar
Aconsumer protection continues
mi ssi onewi Ay trlreeviDepart ment 6s P

Response to Comment # 8.1:
The Department disagrees that it has
considered regulations in this area fo
times. This current rulemaking is onl
the second time that the Department
has Noticed a regulation related to ay
body labor ratesurveys, except for the
current regulations (2698.91) which a
extremely narrow in scope. The first
time was in 2006.

Response to Comment # 8.2:

The Department thanks the insurers {
involving itself in the rulemaking
process, and for suggesting praatic
solutions, and for the respect of the
Department 6s r ol e
The Department disagrees that the
proposed regulations exceed the
Department 6s powe
insurers. The Department thanks the
Commenter for its comments on scof
and siggestions.

Response to Comment # 8.3:

The Department disagrees with this
comment. The proposed regulations
are consistent wi
Mi ssion of HAensur
where insurers keep their promises a
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the regul ation on pages 6 and ¢
Reasons pages 37 and 40 we believe the following statements are
inconsistent and i1 nappropriate
Conducting fair and equitable Standardized Labor Rate Surveys will
benefit auto body shops and policglders (households). Currently whe
the | abor rate paid by the i ns.@\
shop, the shop either incurs a financiaklos bills the consumer the
unpaid amount. While some shops may pass this cost on to the cons
others work with the consumer in an attempt to increase the probabil
repeat busines3he Department projects $1.15 million in benefits will
be passedn to the auto body shops and policyholders (households)
(Emphasis Added.)

The proposed regulations will benefit the health and welfare of
Californiads consumers and busi
damage will receive an amount that is reflectivéhefmarket labor rate i
a specific geographic ardawill also prevent auto body repair shops
from facing the dilemma of whether to accept a financial loss, or bill t
consumer for the shortfall between the insurance payment and the
estimated cost ofapair. (Emphasis Added.)

the health and economic security of
individuals, families, and businesses
are protectedo.
Proposed Rulemaking and Initial
Statement of Reasons, the Departme
has clearly outlined numerous benefi
of the proposed regulations to
Consumers and the general public,
which is consistent with the
Department 6s Mi s s
which is Al nsur an
Californianso.

T he Co mnwoguotesfrors the
Initial Statement of Reasoasetaken
out of context. The Commenter has
simply chosertwo instances wtiin the
forty-four paged Initial Statement of
Reasons and ten paged Notice of
Proposed Rulemaking, in an attempt
illustrate that the proposed regulation
is aimed at protecting only auto body
repair shops, when the stated purpos
of the regulations (asoted in the
Initial Statement of Reasons) is to
provide insurers with a mechanism to
support the use of labor rate surveys
when settling automobile insurance
repair claims in a fair, equitable and
reasonable manner, as required by Ins
Code section 790.Q8), in an efforto
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Comment # 8.4
In our view it is simply not the role of the Department to interfere in th
free market system and propose laws that could financially benefit th
auto body repair shops.

We di t hat

auto body

sagree repa
di sagree that the regulations
|l abor rateso could increase i ns;g

The scenario of financial disagreements between airent epair shop,
policyholder, and insurer is not exclusive to the property casualty ins
setting as the same financial disagreement occurs whenever a patier
an outof-network provider in the context of health insurance.

This issue is often governeg the contract between the policyholder a
insurer, and at the policy level legislatures have intervened in such
situations even here in California. The point is if one of the goals of tf
Department is to Aprevent auto
d |l emma of whether to accept a
that is a policy question that should be addressed by the legislature ¢
many stakeholders need to be involved in that policy question. The
regulatory process is not the appropriataue to address these change

protect all insurance consumers and
claimants who may be financially

harmed be the use of unreliable labot
rate surveys.

Response to Comment # 8.4:
The Department agrees that the
Department 6s r ol €
the fee market system However, the
proposed regulations do not interfere
the free market system. Further, the
proposed regulations are not intende
to financially benefit auto body repair
shops. As noted above, the stated
purpose of the regulations (ast@ in
the Initial Statement of Reasons) is t(
provide insurers with a voluntary
mechanism to support the use of labor
rate surveys when settling automobile
insurance repair claims in a fair,
equitable and reasonable manner, as
required by Ins. Code seati@90.03(h),
in an effortto protect all insurance
consumers and claimants who may b
financially harmed be the use of
unreliable labor rate surveys.

Auto body shops are members of the
public who may be financially harmec
by the use of unreliable labcate
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surveys. Thus, if insurers choose tg
conduct and use the reliable
Standardized Survey, as proposed in
these regulations, more fair equitable
and reasonable claims settlements w
result, thus benefiting consumers wh
are now forced to pay the bof-pocket
cost difference between labor rates
based upon unreliable surveys
reasonable rates charged by auto bo
repair shops. While auto body repair
shops may also be paidarer, more
equitable and reasonable labor rate i
order to repair damagedtamobiles to
a workmanlike and safe condition, th¢
proposed regulations are not intende
to fully compensate those repairs tha
might still charge ratehigher than the
fair and equitable labor rate in a
particular geographic market area. T
proposed regjations do not apply to
health insurance, and the Departmen
does not agree with the comparison,
which is beyond the scope of the
proposed rulemaking.

Although policyholders and insurers
may be bound by the provisions
contracted in their policies, the
Department s regu
us to protect consumers, especially
where inaccurate, unreliable, or
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Comment # 8.5

Proposed sections 2695.81 and 2695.82 and the proposed amendm
to existing section 2698.91 fail to comply with the standards of
authority, reference, consistency, clarity and necessity.

Sections 2695.81 and 2695.82

Section 2695.81 describes the Staddad Auto Body Repair Labor Ral
Survey. Subdivision (d) sets forth the requirements for the survey.
Subdivision (e) describes how an insurer may use the survey. Subdi
(c) provides that a survey that complies with the requirements in
subdivision (d)and that is used pursuant to subdivision (e) shall resul
rebuttable presumption that the insurer "has attempted in good faith {
effectuate a fair and equitable” settlement of the claim.

The quoted language in subdivision (c) is based on Insufzode
section 790.03(h)(5) which defines "Not attempting in good faith to
effectuate prompt, fair, and equitable settlements of claims in which

inconsistent labor rate surveys are us
to settle consumer claims. Although
legislation may be used to address
some of these issues, the poterfoal
legislation does not prohibit the
Department from using its regulatory
and rulemaking power to address the
pressing issues created by unreliable
outdated auto body labor rate survey:
In this case, the regulatory process is
the appropriate process address thes
issues.

Response to Comment # 8.5:

The Department disagrees that the
proposed regulations do not comply
with the standards of authority,
reference, consistency, clarity and
necessity, as outlined in our Respons
below.

The Departmenthianks the Commente
for summarizing the regulations.
However, the statement by the
Commenter that "the Department
anticipates that insurers will comply
with the proposed regulations, and
conduct labor rate surveys that are
compliant with the Standardizedhor
Rate Surveys" is taken out of contex
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liability has become reasonably clear" as an unfair and deceptive
insurance practice.

Although the provisions ddection 2695.81 do not expressly oblige
insurers to conduct and use the survey, the Informative Digest expla
that "the Department anticipates that insurers will comply with the
proposed regulations, and conduct labor rate surveys that are compl
with the Standardized Labor Rate Surveys."

and mischaracterizes the stated
purpose, intent, and result of the
proposed regulations. To be clear,
these proposed regulatiopvide
insurers with avoluntarymechanism to
support the use of labor rate swse
when settling automobile insurance
repair claims in a fair, equitable and
reasonable manner, as required by Ins
Code section 790.03(h), in an efftot
protect all insurance consumers and
claimants who may be financially
harmed be the use of unrelialdéor
rate surveys. Insurers may choose tg
conduct a Standardized survey, may
choose to conduct a survey that does
notfollow the Standardized survey
methods and requirements, or may
choose to not conduct any auto body
labor rate survey. However, no reat
what option the insurer chooses, the
insurer is still subject teettling
automobile insurance repair claims in g
fair, equitable and reasonable manner,
required by Ins. Code section 790.03(h
These proposed regulations merely
provide one way amsurer may evidenc
compliance with Ins. Code section
790.03(h), and, by doing so, receive th
significant benefit of a rebuttable
presumption by the Commissioner that
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Comment # 8.6

Authority - The Department has no authority to adopt Sections
2695.81 and 2695.82.

Government Code section 11349.1 requires all regulations to comply
the standard of authority. Government Code section 11349(b) provid
"Authority' means the provision of law which permits or obligates the
agency to adopt, amend, or repeal a regndt

Insurance Code sections 758, 790.03, 790.10, 12921, and 12926 are
as the authority for sections 2695.81 and 2695.82. However, none of
cited statutes permit the adoption of the two regulatory sections.

Comment # 8.7

Absence of Authority in Insurance Code Section 758

Insurance Code section 758 includes only two sentences relating to
body repair labor rate surveys. Subdivision (c) states, "Any insurer th
conducts an auto body repair labor rate survey to deteramd set a

specified prevailing auto body rate in a specific area shall report the

the insurer has attempted in good faith
effectuate a fair and equitabéor rate
component of a claim settlement, or
adjustment of the labor rate compong
of a written estimate provided by a
claimant pursuant to subdivisid@f)(3)
of Section2695.8. Given this
significant benefit to insurers, it is
hoped and expected that many insurg
will avail themselves of this
mechanism.

Response to Comment # 8.6:

The Department thanks the Commen
for 1its summary @
The Department disagrees that the
Department does not have authority.
The Department properly cited to
authorityin its filing documents.

Response to Comment # 8.7
The Department thanks the Commen
for the summary of Ins. Code § 758(q
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results of that survey to the Department, which shall make the inform
available upon request. The survey information shall include the nam
and addresses of the aldy repair shops and the total number of sh
surveyed."”

The authority granted to the Department by section 758 is limited. Th
Department is authorized to receive the survey results from insurers,
verify that the survey information includes the naraad addresses of tl
shops surveyed and the total number of shops surveyed, and to mak
survey information available upon request.

Sections 2695.81 and 2695.82 are beyond the authority granted to th
Department by Insurance Code section 758. Se¢t8ndoes not permit
or obligate the Department to set requirements for labor rate surveys
specify how surveys are to be used, or to determine the questions th
surveys must ask. Moreover, section 758 does not give the Departm
any authorityto create a rebuttable presumption regarding an insurer’
of a labor rate survey to effectuate a fair and equitable settlement of
repair claim.

Comment # 8.8
Absence of Authority in Insurance Code Sections 790.03 and 790.10
Sections 2695.81 ar2695.82 would create a rebuttable presumption t
an insurer that uses the standardized survey has not violated Insurar
Code section 790.03(h)(5). This attempt to adopt a regulation that de
conduct which may fall outside the definition in sectf@®.03(h)(5) is
not authorized.

The Department agrees that the
Department 6s aut h
§ 758 (c) is not unlimited, and thanks
the Commentefor the acknowledging
the authority the Department does hag
under this code section.

The Commenter incorrectly states tha
the Department is setting requiremen
for labor rate surveys under sections
2695.81 and 2695.82, based solely
upon Ins. Code § 75@) . On the
contrary, as stated in the Initial
Statement of Reasons (among other
documents), thB®epartment proposes {
amend and adopt these sections unde
authority granted by California Insuran
Code (fAlns. Codeo
12921, and.2926.

Response to Comment # 8.8:

The proposed regulations do not fall
outside the definition of Ins. Code §
790.03. Further, Ins. Code § 790.03
enforced under Ins. Code § 790.05.
When the Commissioner has reason
believe that a person has egegd in
any unfair method of competition, or
any unfair or deceptive act or practice
under Ins. Code 8§ 790.03, after issuir
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Comment # 8.9
In Association of California Insurance Companies v. Jq@2645) 235
Cal.App.4th 1009, the Court of Appeal invalidated a regulation that

an order to show cause and a notice
hearing, an Administrative Law Judgg
(AALJO) conduct s
accordance with the APATherefore,
the Commissioner has clear authority
promulgate a regulation, under Ins.
Code Section 790.10 in order to
administer the Unfair Insurance
Practices Act (790 et seq.), that inforf
the ALJ when an insurer conducts a
Standardized survey, thesurer shall
receive a rebuttable presumption that
the insurer has attempted in good faith
effectuate a fair and equitaldsbor rate
component of a claim settlemeand
so has not violatebhs. Code section
790.03(h). The Department may rebut
this presumption with evidence to the
contrary presented to the ALJ in the
administrative hearing. Also, this
rebuttable presumption would act, in
many instances, to inform the
Department and the Conissioner such
that no enforcement action and hearing
would be necessary, as there would bg
violation to pursue through
administrative hearing .

Response to Comment # 8.9:
The Department thanks the Commen
for the summary of thAssociation of
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sought to define conduct as violatiweone of the unfair and deceptive
acts listed in section 790.03. Sections 790.03 and 790.10 are part of
Unfair Insurance Practices Act (UIPA). The courfanesexplained,
"The language of the UIPA reveals the Legislature's intent to set fortl
statute what unfair or deceptive practices are prohibited, and not dele
that function to the CommissionerJopes at p.1029.)

The Court of Appeal idonesruled that the Legislature has defined unf
and deceptive acts in section 790.03 and thaingwance Commissione
has no authority to create additional definitions by regulation. The co
rejected the Insurance Commissioner's assertion that the Commissig
power in section 790.10 to promulgate regulations to "administer” the
UIPA gives the @mmissioner the authority to define conduct that is
unfair or deceptive. The court reviewed the provisions of the UIPA ar
concluded, "Read together, these provisions demonstrate that the
Legislature did not give the Commissioner power to define acts or
conduct not otherwise deemed unfair or deceptive in the statdtmég
at p. 1030.)

The court particularly relied on the UIPA's section 790.06 which sets
the procedures the Commissioner must follow to determine that an &
defined in section T03 should be declared to be unfair or deceptive.

Comment#8.10

The Commissioner took the position that his power under section 79
to administer the provision in section 790.03 regarding misleading
statements gave him the authority to adopt a regulation requiring
homeowners insurers to use a standard replacemstrgstonate
methodology. The court responded that the Commissioner's interpref
of the UIPA would make section 790.06 superfluous. The court expla

"Put differently, under the Commissioner’s interpretation of its author

California Insurance Companies v.
Joneg A C | Yxase. However, the
ACIC case is not a final decision.
The case is pending before the
California Supreme Court on appeal,
and therefore, does not apply in the
interpretation of the proposed
regulations. The Bpartment believes
thatACIC case will be overturned by
the Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposed regulations g
distinguishable from the regulations i
the ACIC case, since the proposed
regulationsoutlines only a
recommendedtandardized method of
conducting labor rate surveys. Insur¢
are not obligated to conduct a labor r
survey, nor are they obligated to
conduct a Standardized Labor Rate
Survey in compliance with the
proposed regulations.

Response to Commen#8.10

The case cited by commenter is outs
the scope of the current proposed
regulation. While the Department
believes that thACIC case will be
overturned by the Supreme Court,
unlike the regulations cited by the
commenter, the ctent proposed
regulations are not mandatory and dg
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under the UIPA, he wouldever have to resort to the procedures in
section 790.06 regarding practices not 'defined' in section 790.03 be
the Commissioner could always argue that conduct not meeting stan
in a regulation promulgated under the cover of the Commission&r&r p
to administer under section 790.10 would be 'misleadirpiigs at p.
1031))

Comment#3.11

Jonesheld that neither section 790.03 nor section 790.10 gave the
Commissioner the authority to adopt a regulation that used a standat
cost estimate ethodology to define an unfair or deceptive practice.
Similarly, sections 790.03 and 790.10 do not give the Commissioner
authority to adopt a regulation that uses a standardized labor rate su
define conduct that presumably falls outside theiuafad deceptive acts
set forth in the UIPA.

Comment#8.12

The Commissioner may believe that it is important to determine that
certain practices relating to labor rate surveys are unfair and decepti
However, that determination may not be made through the adoption
regulation pursuant to section 790.10.

not require any insurer to do anything
The proposed labor rate survey is
optional for all insurers.

Response to Commen#8.11
Commenter is incorrect in stating thal
the Commi ssioner @
regulations would fall outside the
unfair or deceptive acts set forth in th
Unfair Insurance Practices Act (UIPA
as an insurero6s f
fair and equitable settlement of a clai
is expressly one of unfair or deceptivg
acts set forth in the BIA [Ins Code
Section 790.03(h)(5)]. Since these
regulations relate directly to the fair
and equitable settlement of a claim, t
regulations clearly fall within the scop
of the UIPA.

Response to Commen#8.12

The Department disagrees with this
specificcomment for the same reasor
described above i
response to Comment 8.11.
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Comment#38.13

Instead, section 790.06 provides the Commissioner with procedures
determine that acts not defined in section 790.03 are unfair and dece
The court noted idones "We are also not suggesting that the
Commissioner could not use the adisirative and court processes in
section 790.06 to seek a determination that replacement cost estima
including certain information are unfair and deceptiv@dhgs at p.
1036.) The Commissioner may use the processes available under se
790.06to determine that an insurer's labor rate survey practices are u
but he may not make such a determination by adopting a regulation.

Comment#8.14

The principles established by the Court of Appeal inJtthreesdecision
prevent the Department from relying on sections 790.03 and 790.10
authority for the adoption of sections 2695.81 and 2695.82.

Response to Commen#8.13

The Department disagrees that Ins
Code 790.06 is the proper
administrative process for addressing
unfair claims settlement practiceas
stated above, one of the unfair or
deceptive acts defined in Ins Code
Section 790.03, of the UIPA, is an
i nsurero6s failur g
equitable settlement of a claim [Ins
Code Section 790.03(h)(5)]. Since
these regulations relate dirgctb the
fair and equitable settlement of a clai
the regulations clearly fall within Ins
Code Section 790.03. Ins Code Sect
790.06 is only permissible if the
alleged unfair act or practicenst
defined in Ins Code Section 790.03.
Since these reguians fall squarely
within Ins Code Section 790.03, Ins.
Code Section 790.06 is prohibited fro
being triggered by alleged unfair clair
settlements.

Response to Commen#8.14
Notwithstanding that the Department
believes that thACIC case will be
overturned by the Supreme Court, the
Department disagrees that the
Department cannot rely on 790.03 an
790.10 as authority for sections
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Comment # 8.15

Absence of Authority in Insurance Code Sections 790.10, 12921 and
129261

It is important to nte that the Office of Administrative Law (OAL)
rejected a similar Department proposal to standardize insurer auto Ia
rate survey in 2007. Because nothing in 790.10 discusses auto labor
survey, the OAL deemed it qtiasnpr
authority. The OAL further concluded that sections 12921 and 12926
not authorize the adoption of the regulation as stated in part. "These
sections are proper authority citations for the purpose of demonstrati
that the Department has generahauity under the law to adopt
regulations. Neither section, however, grants any authority specific tg
issue of auto body repair shop labor rate surveys." We urge the
Department to review the OAL Decision of Disapproval of Regulatory
Action File # 061114-04 S (January 5, 2007) because it has preceder|
value.

2695.81 and 2695.82 based on the
regulations being an optional survey,
and this regulation being completely
different fromthe ACIC regulation.
Response to Commen#8.15

The Department disages with the
assertion that cannot rely on
Insurance Code sectioi90.03 and
790.10 as authority for sections
2695.81 and 2695.82 of the proposeq
regulations. Insurance Code section
790.10 contains an express grant of
broad, quasiegislative rulemaking
authority to implement Ingance Code
section 790.03, which proscribes,
among other prohibited acts that are
relevant here, failing to attempt in gog
faith to effectuate prompt, fair and
equitable settlements of claims. Ther
is an infinite universe of modalities by
which insurersould conceivably
commit this prohibited act, and it is
absurd to suggest that the Legislaturg
must have foreseen and spelled out
every single method by which insurer
might possibly fail to attempt to settle
claims fairly or equitably, in order for
the Department to have rulemaking
authority under section90.10 to
address any one particularly commor
or egregious method of doing so.
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Certainly the Department has not
asserted in connection with the prese
rulemaking that, alone, Insurance Co
sections 1221 and 12926 grant

authority specific to auto body repair
shop labor rate surveys. Nor does the
Department need to.

The commenter ventures to cite the
disapproval in 2007 of the
Department 6s Regl
No. 06111404 S, asserting that this
dsapproval by OAL
value. 0 However,
no authority for this supposition.
Additionally, the commenter fails to
acknowledge that, except for the
commonality of subject matter (labor
rate surveys), the present rulemaking
beas little or no resemblance to the
rulemaking undertaken a decade aga
Perhaps the most salient dissimilarity
involves the approach taken by the tv
rulemaking actions: The former
rulemaking action required all survey
if they were to be relied on in the
settlement of claims, to conform to a
set ofprescriptivestandards, while the
presently proposed rule contains no
such requirement, but only sets out a
recommended method, which if
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insurers adopt affords them a safe
harbor from allegations of failing to
sdtle claims fairly with respect to labg
rates; there simply is no requirement
that insurers conduct the standardize
survey and use it as described in the
regulations, even if they do use labor
rate surveys as a basis for settling
claims.

Further, subseque
disapproval of the cited rulemaking
action, OAL has indeed approved
regulations adopted by the Departme
on the basis of rulemaking authority
cited for the presently proposed
regulations, including the authority
conferred bymsurance Code
sections790.03 and 790.10, when the|
was no mention of the specific subjeq
matter of those regulations in the
statutes providing rulemaking authori
for those regulations. For instance, th
very next year the Department adopts
the Saleso Military Personnel
regulations (10 CCR 2695.20 et seq.
OAL File No. 2008012302S,
approved on February 22, 2008), eve
though the underlying statutes
contained no mention of military
personnel, sales on military bases,
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Comment # 8.16

Reference- Sections 2695.81 and 2695.82 fail to comply with the
reference standard.

Government Code section 11349.1 requires a regulation to comply w
the standard of reference. Government Code section 11394(e) proviq
"Reference' means the statute, court decision, or other provision of |
which the agency implements, interpretsimakes specific by adopting,
amending, or repealing a regulation.”

Insurance Code sections 758 and 790.03 are cited as reference for g
2695.81 and 2695.82. However, neither statute is a proper reference
the proposed regulations.

Comment # 8.17

Absence of reference in Insurance Code section 758

Auto body repair labor rate surveys are addressed in subdivision (c)
section 758. The subdivision imposes three duties on the Departmen
Insurance: 1) receive the survey results from insurersakg e survey
information available upon request, and 3) verify that the survey
information includes the names and addresses of the auto body rep4d
shops and the total number of shops surveyed.

The Department may adopt a regulation that interprets gements the
provisions of subdivision (c) of section 758, but the Department's

permission given by military
commanders to solicit, or any of the
other very specific issues addressed
those regulations.

Accordingly the g
observations with regard to a decade
old disapproval by OAL are inapposit

Response to Comment # 8.16:

The Department thanks the @menter
for its summary of reference.

The Department disagrees. The
Department properly cited to refereng
in its filing documents.

Response to Comment # 8.17:

The Department disagrees with the
Commenter that the reference cited i
only limited in sope to Ins. Code §
758. On the contrary, reference unde
Gov. Code § 11394(e) requires us to
list a reference if the proposed
regul ations di mpl
makes specifico g
The proposed regulations, as stated i
the Departmen 6 s f i |l i ng
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regulation may not go beyond the scope of the three elements of
subdivision (c).

Proposed sections 2695.81 and 2695.82 create requirements for a
standardized labor rate survelescribe how an insurer may use the
standardized survey, and establish a rebuttable presumption when tf
survey is used. The matters addressed by the two regulations go bey
any interpretation or implementation of the three duties delegated to
Depatment in subdivision (c) of section 758.

The citation of section 758 as reference for sections 2695.81 and 26
is improper and unwarranted.

Comment # 8.18

Absence of reference in Insurance Code 790.03

Insurance Code section 790.03(h)(5) definest'&ttempting in good fait
to effectuate prompt, fair, and equitable settlements of claims in whic
liability has become reasonably clear” as an unfair and deceptive
insurance practice.

By citing section 790.03 as reference for sections 2695.81 and 2695
the Department is taking the position that the two proposed regulatio
are interpreting or implementing section 790.03. Jtreesdecision
rejected the reasoning behind the Department's position.

In theJonescase, the Insurance Commissioner pointetivo California
Supreme Court decisions which held that statutes gave two state age
the authority to adopt regulations to fill in the details of the statutes. T
Commissioner argued that the UIPA gave him similar authority to ad
regulation in oder to fill in the details as to what is "misleading" under,
section 790.03.

The Court of Appeal rejected the Commissioner's argument. The firs
on which the Commissioner relidéprd Dealers Assn. v. Department o
Motor Vehicleq1982) 32 Cal.3d 341pheld a DMV regulation that
defined prohibited practices that were identified in the Vehicle Code.

Court of Appeal distinguished the Commissioner's regulation from th

does interpret and make specific Ins.
Code. § 758, but also interprets and
makes specific Ins. Code. § 790.03, &
noted above.

Response to Comment # 8.18:

The Department disagrees with the
Commenter that the reference cited i
only limited in scope to Ins. Code
§790.03. On the contrary, reference
under Gov. Code § 11394(e) requires
us to list a reference if the proposed
regul ations #Ai mpl
makes specifico 4
As discussed in our Response to
Comment # 8.9 ThAssociation of
California Insurance Companies v.
Joneg A C | Xxase, as cited by the
Commenter is not a final decision. T}
case is pending before the California
Supreme Court on appeal, and
therefore, does not apply in the
interpretatio of the proposed
regulations. The Department believe
thatACIC case will be overturned by
the Supreme Court, and will not likely
impact the proposed regulations. In
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DMV's regulation. The court explained, "We do not doubt that the
Legislature cou have delegated the Commissioner the kind of broad
authority conferred on the DMV iRord Dealers it did not do so in the
UIPA." (Jonesat p. 1033)

The second case relied on by the Commissidhedlit Ins. Gen. Agents
Assn. v. Payngl976) 16 Cal.3d 65 upheld the Insurance
Commissioner's authority to adopt a regulation interpreting credit
insurance statutes. The Court of Appeal concluded th&aieedecision
was not applicable to the Commissioner's authority to adopt a regula
which sought to iterpret or implement Insurance Code section 790.03
The court observed, "Once again, these statutes governing credit
insurance do not contain the same language or fit the same statutory,
context as section 790.03 does in the UIPAdhgsat p. 1033)

Sectbns 2695.81 and 2695.82 may not be adopted under the guise ¢@
implementing Insurance Code section 790.03. In ruling that the
Legislature did not give the Commissioner the authority to adopt a
regulation defining an unfair or deceptive practice set forteation
790.03, theJonesdecision concluded that "under the guise of 'filling in
the details,’ the Commissioner therefore could not do what the Legisl
has chosen not to doJdnesat p. 1036.)

Sections 2695.81 and 2695.82 would define conductahatutside the
definition of an unfair or deceptive practice in Insurance Code sectiof
790.03(h)(5). This is more than interpreting, implementing or filling in
details of section 790.03. Therefore, citing section 790.03 as referen
sections 269.81 and 2695.82 is improper and unwarranted.

any case, the proposed regulations @
distinguishable from the regulations it
the ACIC case, since the proposed
regulations outlines a recommended
standardized method of conducting
labor rate surveys.

The proposed regulations does
interpret, implement, or make specifiq
Ins. Code § 790.03, which defines wh
are unfair or deceptive practicehlot
attempting in good faith to effectuate
prompt, fair, and equitable settlement
of claims in which liability has becom
reasonably clear, includes auto claim
based on labor rate surveys. Therefc
reference was properly cited in our
filing documerts.

The Commenters citdéord Dealers
case is not germane to the current
proposed regulations as there are no
other agencies proposed regulations
juxtapose against as in tRerd
Dealersmatter. Again the citation to
thePaynecase only supports the

Commi ssioner 6s al\
promulgate regulations. The
commenterds stat g

interplay between thBaynecase and
the ACIC vs. Jonematter is illusory as
theJonescase is on appeal to the
Supreme Court and thus refinal
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Comment # 8.19

Consistency- Sections 2695.81 and 2695.82 fail to comply with the
consistency standard.

Government Code section 11349.1 requires a regulation to comply V
the standard of consistency. Government Code section 11349(c) pro
"Consistency' means being in harmony with, and not in conflict with
contradictory to, existing statutes, codecisions, or other provisions of
law."

Comment # 8.20

Sections 2695.81 and 2695.82 do not comply with the consistency
standard because the regulations are in conflict with a Court of Appe
decision and an Insurance Code statute.

Inconsistent with ACICv. Jones

The fundamental holding in the Court of Appedtsesdecision is that
"the Legislature did not give the Commissioner power to define by
regulation acts or conduct not otherwise deemed unfair or deceptive
[UIPA]." (Jonesat p. 1029.)

Theattempt in sections 2695.81 and 2695.82 to delineate conduct th
may fall outside the meaning of section 790.03(h) is at odds with the
holding inJones

decision which and thus has no weigl
in consideration of this proposed
regulation.

Response to Comment # 8.19:

The Department thanks the Commen
for its summary of the consistency
standard. The Department disagrees
with the Commenter, the proped
regulations do not fail to comply with
the consistency standard.

Response to Comment # 8.20:

The Department disagrees with the
Commenter; the proposed regulation
do not fail to comply with the
consistency standard.

The Association of California
Insurance Companies v. Jones

( AC 1 Xxase, as cited by the
Commenter is not a final decision. T}
case is pending before the California
Supreme Court on appeal, and
therefore, does not apply in the
interpretation of the proposed
regulations. The Departmenlieves
thatACIC case will be overturned by
the Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposed regulations a
distinguishable from the regulations i
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Comment # 8.21

Inconsistent with Insurance Code section 790.05

Subdivision (c) of section 2695.81 would create a rebuttable presum
that an insurer has complied with Insurance Code section 790.03 if tf
insurer uses the regulation's standardized labor rate survey.
Section 2695.81's creation of a rebuttable prexdiam is inconsistent with
Insurance Code 790.05 which provides that a hearing to determine
whether an insurer has engaged in an unfair or deceptive act defined
section 790.03 must be conducted in accordance with the Administre
Procedure Act (APA)The APA describes how the administrative law
judge is to conduct the hearing and the process for issuing the judge
decision. The APA does not direct the judge to follow a rebuttable
presumption of compliance with 790.03 when a decision is develope
Secton 2695.81's attempt to impose a rebuttable presumption on the
judge's decision is inconsistent with the mandate in section 790.05 th
hearings must be conducted in accordance with the APA.

An administrative hearing on an insurance enforcement matiebena
subject to a rebuttable presumption when so directed by the Legislat
Insurance Code section 1738 requires that a hearing on the revocati
producer license must be conducted in accordance with the APA. Th
Legislature has directed in InsuranCode 1623 that there is a rebuttab
presumption that a person is acting as an insurance broker if certain
conditions exist. An administrative judge is required to follow the
Legislature's direction when the judge makes his or her decision.

the ACIC case, since the proposed
regulations outline eecommended
standardized method of conducting
labor rate surveys and interpret a
different Ins Code Section, 790.03(h)

Response to Comment # 8.21:

The Department disagrees with the
Commenter; there is no inconsistency
with Ins. Code § 790.05 or the
Administrative Procedure Act (the
APA), which is codified in Gov. Code
§ 11500et seq nor does the
commenter identify any provision of
law ° including ¢
APA that is or
odds with the proposed regulations in
any respectin any hearing in which
the proposed regulations might be
involved, the APA would require the
Administrative Law Judge (the ALJ) t
apply the applicable law, including thg
commi ssionero0s r g
always the case with proceedings un
Insurarce Code sectio#90.05, where
in order to determine whether there h
been a violation of Insurance Code
section790.03 the ALJ is required by
the APA to conduct the hearing in su
a way as to determine whether the ag
in question do or do not comporttvi
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In contrasto the statutorily created rebuttable presumption of broker
status, there is no statute that creates a rebuttable presumption that
insurer has complied with Insurance Code section 790.03.

In the absence of a statute that establishes a presumpti@eghgment
of Insurance may not require an administrative law judge to follow a
presumption that is created by regulation.

Section 2695.81's inconsistency with Insurance Code section 790.05
the provisions of the APA prohibits the Department's adotidhe
regulation.

the Fair Claims Settlement Practices
Regulations (1@CCR 2695.1 et seq.),
to which the proposed regulations wil
be added. Thus, while it is true that
A[ft] he APA does
follow a rebuttable presumption of
compliance with 790.03 whem
deci sion is devel
that the APA should so direct; the AL
is nonetheless required to apply the
commi ssioner 6s r €
the proposed regulations setting forth
the rebuttable presumption in questig
And, again, theresino contrary
provision of the APA which would
impede the ALJ in doing so.

It is also important to note that]
all such hearings are held before the
commissioner; at the hearing, the AL|
represents the commissioner in his rq
as trier of fact. In the evethat, in the
commi ssionerds |\
her proposed decision fails to properl
apply the facts to the applicable law,
including the con
regulations, the commissioner may
either amend the proposed decision (
reject it in its entiretyand rewrite the
ALJOG6s decision in
error on the part of the ALJ. (Gov.
Code sectiori1517.) Certainly the
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Comment # 8.22
Clarity - Sections 2695.81 and 2695.82 fail to comply with the clarity
standard.

commenter cites no provision of the
APA, nor could any such provision be
cited, that would prohibit an ALJ from
observing, and ggying to the evidenc
set forth at any hearing under Insurar,
Code section90.05, the rebuttable
presumption established by the
proposed regulations to, the evidencg
set forth at any hearing under Insurar,
Code sectio90.05. Accordingly no
consistenyg standard issue has been
identified.

While we agree that a statute
may establish a rebuttable presumpti
the commenter provides no evidence
no valid reasoning, and certainly no
citation to any applicable law, to
support the supposition that a
rebuttatte presumption may not also g
set forth in regulation. In fact there ar
many rebuttable presumptions set for
in the California Code of Regulations
(the CCR) which are not present in th
underlying statutes. (See, e§ CCR
1703.24 CCR 25137 CCR 28and
219;10 CCR 260.235;418 CCR 1684
and22 CCR 80019.182019.1, 86519.
and 120201.)

Response to Comment # 8.22:
The Department thanks the Commen
on its summary of the clarity standarg
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Government Code section 11349.1 requires a regulation to comply w
the standard of clarity. Government Code section 11349(c) provides,
"Clarity' means written or displayed so that the meaning of the
regulations will be easily understood by those persiestly affected by
them."

Sections 2695.81 and 2695.82 fail to comply with the clarity standarg
because insurers will have difficulty understanding several of the
provisions in the regulations.

Comment # 8.23

Section 2698.91 and Subdivisiofs), and (e)(4) of section 2695.81
Negotiating Rates

Proposed subdivision (i) of section 2698.91 provides that nothing in t
section "shall prohibit an insurer from negotiating and/or contracting
an auto body repair shop for a specific labor rakee terms of
subdivision (i) allow an insurer to negotiate a rate that is lower than t
prevailing rate established by the standardized labor rate survey.
However, if the insurer wants the benefit of the rebuttable presumptig
promised in subdivision J®f section 2695.81, subdivision (c) provides
that the insurer must use the standardized survey according to the
provisions of subdivision (e) of section 2695.81. 7

The Department disagrees with the
Commenter that there &sclarity issue
in the proposed regulationé&\ny
potential clarity standard violations
have been eliminated in the Amende
Text of Regulation, asoted below.As
a general matter, however, it is
important to note that insuieare very
sophisticated busess entities that are
necessarily conversant in highly
technical and complex legal
documents; accordingiyne proposed
regulations can easily be understood
insurers Certainly the regulations
contain no undefined terms that are
generally familiatto insurers, nor have
any such terms been identified.

Response to Comment # 8.23:

The Department acknowledges that
therewasa potential clarity issue as th
Commenter mentions in the commen
In the Final Text of Regulation, the
Department changed semti 2698.91(i)
to add the language that nothing
prohibits fAan i n§g
and/or contracting with an auto body
repair shop for a labor ratkat is
higher or lowethan the prevailing aut
body rate. o The
this clarity isse.
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Subdivision (e)(4) only allows the insurer to negotiate a rate that is h
than the re determined by the standardized labor rate survey.

The various subdivisions create confusion for insurers. On one hand
subdivision tells an insurer that it is free to negotiate with an auto boc
repair shop for a specific rate, including a rate lothan the prevailing
rate established by the standardized labor rate survey. On the other
other subdivisions require an insurer to use the standardized labor rg
survey in a manner that only allows the negotiation of a rate that is h
than the ate established by the standardized labor rate survey. The r¢
is an absence of clarity. Also, what if the rates for the same area are
different on the surveys conducted by different carriers? How will the
Department address that issue?

Comment #8.24

Section 2695.81(d)(4) Repair Shop Standards
Subdivision (d)(4) tells an insurer that in conducting the standardized
labor rate survey, the insurer may only use the rates reported by autg
repair shops that meet specified standards, includingpegunit
requirements mandated by the Bureau of Automotive Repair, proof o
liability and workers' compensation insurance, and possession of a s
booth that meets federal, state and local requirements. Subdivision
(d)(4)(B) tells the insurer that it is naquired to inspect a shop to
confirm that the shop meets the specified standards.

The two subdivisions put the insurer in a confusing position. The repi
shop's responses to the questionnaire that asks the shop whether th
meets the standards dotrprovide the insurer with assurance that the

shop really meets the standards. Since the insurer may only use the

With regard to the potential that
different surveys may derive different
labor rates, there is no clarity issue.
First, if the Standardized method is
followed, any differences among
insurer surveys is not projected to be
significant. Also, the Departemt will
consider each 1insg
based upon each i
survey. This is no different than how
the Department evaluates this issue
today, where more than 20 different
labor rate surveys are used by insure
to settle claims.

Response to Comment # 8.24:

The Department disagrees that there
a clarity issue here. The proposed
regulations under section 2695.81(d)
requires that insurers utilize the
guestionnaire set forth in section
2695.82 in order to qualify as a
Standarized Labor Rate Survey. Theg
guestionnaire under section 2695.82
will allow insurers to ascertain whethg
or not a specific repair shop is in
compliance with equipment
requirements under section
2695.81(d)(4). The Department agre
with the Commenter thaubdivision
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reported rates of shops that meet the standards, the insurer may fee
compelled to conduct an inspection, making the advice in subdivisior
(d)(4)(B) an empty declaration. It is difficult to understand how the tw
subdivisions are to be reconciled.

Comment # 8.25

Section 2695.81(d)(1)(C§8 Consumer Price Index

Section 2695.81(d)(1)(C)3 requires an insurer to adjust reported rate
prevailing rates upward when the Consumer Price Index (CPI) increg
but the subdivision prohibits downward adjustment when the CPI
decreases. It is difficult to understand the logic that could support this
different treatment.
The Coalition is concermethat the proposed regulations create confug
as to whether or not an insurer is required to conduct a labor rate sur
order to comply with its regulatory duty to make sure that there is a
reasonabl e and appropr i aohaparkcalari
labor rate asserted by an auto repair shop in an insurance claim.
Insurance Code Section 758(c) states:

(c) Any insurer that conductmn auto body repair labor rate suntey
determine and set a specified prevailing auto body rate peaific
geographic areahall report the results of that survey to the departme
which shall make the information available upon request. The survey

(d)(4)(B) does not require insurers to
inspect a shop to confirm that the shq
meets specific standards.

Insurers conducting a Standardized
Labor Rate Survey need only rely on
the specific repsdg
the questionnaire, without being
compelled to conduct an inspection.
Even if the insurer may feel compelle
to conduct an inspection, this doeg n(
amount to a clarity issue in the
proposed regulations.

Response to Comment # 8.25:

With regard to the CPI comment, the
Department agrees and has changed
text in its Final Text of Regulation for
section 2695.81(d)(1)(C)3.b., which
st at es orratastandfrevailng
rates shall be increaseddecreased
commensurately with any increase of
decreasén the California CRU . 0
The Department disagrees that there
any confusion regarding whether the
insurer is required to conduct a labor
rate suvey. On the contrary, the first
paragraph of section 2695.81 states {
the Commissioner is promulgating the
proposed regul ati
standardi zed Iftheéb g
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information shall include the nhames and addresses of the auto body
shops and the total number dbgs surveyed. (Emphasis added)

The plain meaning of the language of Insurance Code Section 758(c
clearly supports the conclusion that an insurer hasghenof using a
labor rate survey to determine and set specified prevailing auto body
in a specific geographic area, but the language does not specifically
requret he use of a | abor rate sur
practices. The Departmenbeks not have the regulatory authority to no
deny insurers of their discretionary right to make the business decisic
to use a labor rate survey in their claims practices.

T he p Emaisserer fiat conductan auto body repair labor rate
s u r wdeey ot support the conclusion that an inssiiatl conducta

|l abor rate survey, nor does it
interpretation that any collecting or gathering of labor rate informatior
associated with t haeinsuranseclaim is in sffed
a Al abor rate surveyo.

Moreover, the language of Insurance Code Section 758(c) clearly pe
only to | abor todetetmine and sehaspedfiedu s e ¢
prevailing auto body r atfaninsureria
not using their auto repair labor rate information and claims experien
fidetermine or se& specified prevailing auto body rate in a specific

g e 0 gr ap hthetaboaratesarsey proposed regulation should ng
apply to them.

Thecoalt on i s concerned by the Defy
interpretation of the code. Specifically, that Insurance Code Section ]
creates a fidefactoo requirement
merely because the insurer gathers and cellato repair labor
information necessary for the insurer to properly adjust an automobil
insurance claim. This new inter
i nconsistent with the Depart mer

back in 2006, whe it amended the Auto Body Repair Labor Rates

i nsurer elects tag
(Emphasis added).

The Department thaskhe Commente
for the summary of Ins. Code § 758(a
As stated, the Standardized Survey is
recommended survey, and conductin
labor rate survey is not mandatory.
The first paragraph of section 2695.8
states that the Commissioner is
promulgating theoroposed regulation
to fiestablish a g
S u r vikthe énsurer elects to use a
s u r v(Emgphasis added). The
Department disagrees that the propo
regulations creates a mandatory
requirement that
conduct 0 ¢ asmated byshy
Commenter. The commenter
misconstrues the plain meaning of th
subject proposed language.

The Commenter alludes to the
Department 6s al |l €
the code that is not referenced
anywhere in the
documensg. The proposed regulation
do not create a
for insurers to conduct a labor rate
survey. In fact, the definition of surve
is defined in the currently effective
regulations, Section 2698.91(a). The
proposed rulemaking merely maka

™ (n M
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Regulations (File # RH05044654, 9/8/2006tial Statement of Reasons
T Proposed Amendments to the Auto Body Repair Labor Rate Surve
Regulation

Proposed section 2698.91(1): (Adopt)

Insurance Code Sectio’58(c) does not require an insurer to conduct
labor rate survey. The proposed amendment clarifies this legislative
in stating that nothing in these regulations shall require an insurer to
conduct an auto body labor rate survey.

Further,theCDd s recent position on th
incompati ble with the common pa
means and entails from a methodology standpoint.

Comment # 8.26

Necessity- Sections 2695.81 and 2695.82 fail to comply with the
necessity standard.

Government Code 11349.1 requires a regulation to comply with the
necessity standard. Government Code 11349(a), which defines the
necessity standard, provides that thednfee the regulation must be
demonstrated in the rulemaking record "by substantial evidence." Tit|
CCR section 10(b) explains that in order to meet the necessity stand
the rulemaking file must include "facts, studies, or expert opinion."
Several ggects of the proposed regulations fail to satisfy the necessit
standard.

non-substantive amendment to the
definition of fAsuy
Section 2698.91(a). Therefore, the
Department disagrees that this
proposed rulemaking changes an

i nsurerods | ongst g
theoriginal effective date of this
definition. Insurers have never
guestioned this definition or how the
Department applies this definition.
Further, the Comn
regarding definition of survey being
incompatible with common parlance
understanding is unsubstantiated.
Response to Comment 8.26:

The Department disagrees that the
proposed regulations fails to comply
with the necessity standard. The filin
documents includes a statement of th
specific purpose of each subdivision
the in the proposed rulemaking, and
information explainingvhy each
provision of the regulation is required
to carry out the described purpose. T
Commenter fails to mention that CCH
title 1 section 10(b) states that when |
explanation is bag
conclusions, speculation, or conjectu
the rulenaking record must include
ésupporting fact s
opinion or other
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Comment # 8.27

Complaints and enforcement actions supporting the need for the
regulations

The Informative Digest asserts that that the Department of Insurance
received'’hundreds of complaints from consumers and auto body sho
regarding auto body labor rate surveys. The Informative Digest conte
that issues related to surveys "culminated in several enforcement act
which the Department filed against several insife

These generalities fall far short of substantial evidence required to
establish the need for the regulations. The Informative Digest fails to
compare the number of complaints to the total number of auto body 1
claims; fails to specify how manypmplaints came from body shops
versus consumers; fails to explain how many of the complaints were
justified; fails to provide the exact number of enforcement actions wh
were related to surveys; and fails to explain whether any enforcemer
action resultd in a finding that an insurer violated Insurance Code se(
790.03 because of its survey practices.

These failures need to be addressed with specific facts in order to sa
the necessity standard.

Comment # 8.28

Sample size

Section 2695.81(d)(2kquires that an insurer must send the survey
guestionnaire to all licensed auto body shops. Scientific sampling
practices produce valid and reliable survey results. The department |

the rulemaking file contains significan
supporting facts, studies and other
information that support the necessity
of this rulemaking.

Response to Comment 8.27:

The Department explained with
substantial evidence in the filing
documents the necessity for the
proposed rulemaking. The Departme
states in detail that hundreds
complaints were filed in the
Informative Digest, and detailing a
main summary of # complaints.
Furthermore, the public rulemaking fi
contains all of the complaints that we
filed with the documents detailing eaq
individualized complaint.

The Commenter misinterpreted the
necessity standard, which does not
extraneously require tHeepartment to
tally the number of complaints or
shops, or any of the other demands t
Commenter makes. There is
substantial evidence showing necess
for the proposed regulations.
Response to Comment # 8.28:

The Department explained with
substantial eddence in the Initial
Statement of Reasons the necessity 1
Subdivision (d)(2). Sample size is na
homogenous in the State of Californiz
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failed to provide any facts or studies that justify the rejectiom@fgn
sampling methodologies.

Comment # 8.29

Direct Repair Program Rates

Section 2695.81(dp) excludes contracted rates under direct repair
programs from the standardized labor rate survey. A significant porti
auto body repair claimants use insurer direct repair programs to repa
their vehicles. The Department has failed to provide ardiestior other
substantial evidence proving that direct repair program rates do not
prevailing market rates.

and therefore, all shops must be
surveyed. Under the necessity standg
the Department is not required to use
Asdy or expert of
necessity of each subdivision in the
proposed rulemaking. However, the
Department took considerable care ir
consulting experts at Sacramento Stg
on this issue. Differing markets for
urban, suburban and urban areas als
were carefully considered by the
Sacramento State statistics professol
and the Departmen
economic staff.

Response to Comment # 8.29:

The Department explained with
substantial evidence in the Initial
Statement of Reasons the necessity |
Suldivision (d)(6). Furthermore,
Direct Repair Program Rates do not
accurately reflecnarket ratesunder
the necessity standard, the Departme
i's not required t
opiniono to show
subdivision in the proposed
rulemakng.

Further, as stated in the Initial
Statement of Reasonggtproposed
subdivision prohibits insurers from usin
a discounted rate negotiated or
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contracted with members of its Direct
Repair Program. Discounted rates or
rates from insure
Program, tend to be lower than the act
market rate since insurers are able to
negotiate a lower labor rate in return fo
promising the shop an increased volun
of work will be referred to that DRP
shop. The purpose of the Standardizeg
Labor Rate Surveis intended to settle
claims for repairs in theondiscounted
or open marketAlso, since Ins. Code
section 758.5 confers upon a claimant
right to select the automotive repair
dealer (repair shop), using discounted
negotiated rates from DR#nders that
right, misrepresents the actual market
labor rates in a given geographic area
and results in unreasonably low
insurance settlements. The proposed
language is reasonably necessary to
address the skewed data that may rest
by including discourgd or DRP labor
rates. The proposed language does ng
prohibit the use of nediscounted rates
of a DRP shop, which will equitably be
included in the Standardized Labor Ra
Survey. However insurers must report
their use of DRP shops in its survey
under poposed CCR section 2698.91(q
for transparency purposes.
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Comment # 8.30

Limitation to direct responses from repair shops
Section 2695.81(d)(5) explaitisat the standardized labor rate survey's
prevailing rate is calculated on the basis of the rates "charged” by rej
shops. In establishing the rates charged, section 2695.81(d)(7) impo
limit of "[o]nly direct responses"” from repair shops and edteli"[a]ny
source other than direct responses provided by an auto repair shop ¢
survey guestionnaire.”

A shop is required to declare that its responses are true and correct;
the declaration is not made under oath and the Department of Insura
hasno authority to confirm that a shop's answers to questions about {
rates it charges are accurate.
The Department has failed to provide any substantial evidence that ¢
responses from repair shops are the best method for determining the
that $1ops really charge. There are no facts or studies put forward to
justify subdivision (d)(7)'s exclusion of other sources of information tg
determine the rates which are being charged by repair shops.

Comment # 8.31

Amendments to Section 2698.91

Insurance Code section 758 is cited as the authority for the proposed
amendments to section 2698.91. As explained in the discussion of
sections 2695.81 and 2695.82, subdivision (c) of section 758 grants
Department of insurance limited authority. The Departiis required to
1) receive the labor rate survey results from insurers, 2) make the su

information available upon request, and 3) verify that the survey

Response to Comment # 8.30:

The Department agrees that the
Department does not have theharity
to require that a shop declareder
oath the shopds ¢
nor does the Departmeradl that an
oath is necessary.

The Department explained with
substantial evidence in the Initial
Statement of Reasons the necessity |
Subdivision (d)(5). Under the
necessity standard, the Department i
not required to
0 p i n b showonecessity of each
subdivision in the proposed

rul emaki ng. The
documents contains substantial
evidence and information explaining
why direct responses are required to
carry out the purpose.

Response to Comment # 8.31:
Ins. Code§ 758 is limited in its scope

However, the Commenter incorrectly
states that the Department is setting
requirements for labor rate surveys
under sections 2695.81 and 2695.82
based solely upon Ins. Code § 758 (a
On the contrary, as stated in the Initig
Statement of Reasons (amantger
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information includes the names and addresses of the auto body rep4g
shops and the total numbarshops surveyed. The Informative Digest

acknowledges the Departmentos |
Department is acting as a 'clearing house' for surveys submitted to th
Department pursuant to Ins. Code section 758(c)."
Several provisions in thproposed amendments are beyond the scope
the limited authority granted to the Department in section 758(c). Oth
provisions fail to satisfy the necessity standard.

Comment # 8.32
Subdivision (d)(5)
The first part of the amendments to subdividid){5) makes reference tq
proposed section 2695.81 which, as explained above, the Departme
lacks authority to adopt.

The final clause in the amendments to the subdivision would require
insurer to describe any geographic area where a survey wilenaed.
This requirement is not authorized by section 758(c). Section 758(c)
requires an insurer that conducts a survey to determine a rate in a s
geographic area to report survey results. The section makes no men
geographic areas where seyg are not used to determine a prevailing
rate.

Comment # 8.33
Subdivision (d)(7)
Subdivision (d)(7) would require an insurer to submit to the Departmg
the labor rate reported by each shop that responded to the survey. T
requirement is not authaed by section 758(c). Section 758(c) require
an insurer to submit survey "results" to the Department. The section

documents), th®epartment proposes {
amend and adopt these sections unde
authority granted by California Insuran
Code (fAlns. Codeo
12921, and 12926.

The Department disagrees with the
Commenter. The proposed regulato
under section 2698.91 has sufficient
authority and necessity.

Response to Comment # 8.32:

The Department disagrees with the
Commenter. As previously explaineg
above, the Department does have
authority to adopt section 2695.81.
The Final Text of Regulatns was
renumbered so that subdivision (d)(5
is now subdivision (d)(1)(E). The
reference to section 2695.81 only
requires and reminds those who
conduct a Standardized Labor Rate
Survey to report specific information,
which was outlined in section

2695.8 (e).

Response to Comment # 8.33:
The Commenter 6s i
Code § 758(c) is incorrect. Although
the 758(c) does require that insurers
report the Aresul
Department, the (
interpretation is too narrow. Resathf
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not authorize the Department to mandate an insurer to submit the su
responses.

Comment # 8.34

Subdivision (d)(8)

Subdivision (d)(8) would require an insurer to submit to the Departmé
the license number for each auto body repair shop that responded to
insurer's survey. This requirement is not authorized by section 758(c
Section 758(c) only requires the sunmeformation submitted by the
insurer to include "the names and addresses of the auto body repair
shops."

Subdivision (d)(8) also would require an insurer to indicate whether g
shop is a member of the insurer's direct repair program. There is no
authorityfor this requirement. Section 758(c) makes no mention of dit
repair programs.

Comment # 8.35

Subdivision (e)

Subdivision (e) would require an insurer to submit the results of its |
rate survey within 30 days of completing the survey. This remqént
does not comply with the necessity standard. The Department has fa
provide substantial evidence that there is a need for compliance with
30-day mandate in order to effectuate the purposes of section 758(c)
Comment # 8.36

Subdivision (g)

Subdivision (g) would require an insurer to submit information that is

required to be submitted by section 758(c). There is no requirement |

the survey includes the survey
responses. When a questionnaire is
sent, an auto shop is asked to respor
to it. Thus the responses are the res
of the survey.

Response to Comment # 8.34:

The Department disagrees with the
Commenter. As previoushxplained
above, the Department does have
authority to adopt section 2695.81.
The Final Text of Regulations was
renumbered so that subdivision (d)(5
is now subdivision (d)(1)(E). The
reference to section 2695.81 only
requires and reminds those who
condu¢ a Standardized Labor Rate
Survey to report specific information,
which was outlined in section
2695.81(e).

Response to Comment # 8.35:

The Department explained with
substantial evidence in the Initial
Statement of Reasons the necessity |
Subdivision (&

Response to Comment # 8.36:

Under 758(c) insurers are required to
report the Aresul
surveys to the Department. Results ¢
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statute that an insurer must submit any of the information listed in
subdivision's four subparagraphs.

Comment # 8.37

Subdivision (h)

Subdivision (h) provides for a confidentiality provision. There is a nee
for a confidentiality provision but the provision should be achieved
without the subdivision's reference to subdivision (g) of section 2695
First, there is no subdivision (g); the reference probably was meant tg
to subdivision (f). Second any reference to section 2695.81 is improp
because the Department does not have authority to adopt the sectiof
Comment # 8.38

Industry Proposed Changes to tifauto Body Repair Labor Rate
Surveys

The coalition offers the following changes to the proposed regulation
In the section, Adopt Section 2695.81. The Standardized Auto Body
Repair Labor Rate Survey;

The coalition is concerned that the proposed reigulgaicreate confusion
as to whether or not an insurer is required to conduct a labor rate sur
order to comply with its regulatory duty to make sure that there is a
reasonabl e and appropriate basi
labor rateasserted by an auto repair shop in an insurance claim.
Add fAiNothing in this section st
conduct an auto body | abor rat e

Comment # 8.39

In Section 2695.81 (d) The Standardized Labor Rate Survey, (1)
Curentness, (A) Time since submittal of survey to the Department, (
and (2);

the survey includes the requirements
under subdivision (g)(%) (g)(5).
Response to Comment # 8.37:
Suldivision (h) was changed in the
Final Text of Regulation to now
correctly reference section 2695.81(f)
As previously explained above, the
Department has proper authority for
2695.81.

Response to Comment # 8.38:
The Department thanks the Commen
on thesuggested changes to the
proposed regulations.

The Department disagrees that there
any clarity issue as to whether a
recommended survey by the
Commissioner is mandatory. The firg
paragraph of section 2695.81 states {
the ACommi ssi aader
Section 2695. 81¢ét
standardized labor rate survey that th
Commi ssioner recgd
i nsurer elects ta
adding the proposed language is
unnecessary.

Response to Comment # 8.39:
The Commenter 6s ¢
thecost, substantial investment, and
length of time is general and
unsupported by specific facts.
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This section states that labor rate surveys are only valid for one year
requiring insurers to conduct a survey every year. The surveys are le
and conducting them on an amhbasis will require a substantial
investment of employee labor and expense. Our concern is that the 4
body shops could ask for substantial rate increases each year. The s
should be valid for 24 months.

In Section (d)(1)(A)(1) and (d)(2)(A)(2& h an g e
At wefnotuyr (24) mont hso
Change any requirement that the survey be completed at the
end/beginning of a calendar year so that not all surveys are occurring
simultaneously

fcal end

Comment # 8.40
In Section 2695.81 (d) The Standardized Labor Rate Survey, (2) San
size;

The regulations would require insurers to send a survey to every lice
auto body shop in California. The number of body shops in California
over 7,000. Surveying every shigpunnecessary and costly. The surve
should be a statistically supportable number, perhaps 25% of the aut
body shops, for example.

Il n Section (d) (- (25) peréeattof all arta lsoty
repair shops registered with, or licensed byBbeeau of Automotive
Repairéo

However, the Department does allow
for the survey to be valid for 2 years i
the CPI under section 2695.81(d)(1)(
is applied. Thus the survey can be
valid up to 24 months when the
proposed subdivision is applied.

The Department rejects this propose
change based on the reasoning abov
The Final Text of Regulations remove
Afcal endar o from
this clarity issue in subdivision
(d)(1)(C)1. twas not the
Department 6s i
to occur simultaneously at the
beginning of the year.
Response to Comment # 8.40:
The Department rejects the
Commenter 6s sugge
subdivision (d)2) to 25%. The
Commenter 6s sugge
statistically supportable number is
unsubstantiated. With a 90%
confidence level, 25% sampling is no
statistically significant. This is
especially true (
reasoning for 100% of th&hops to be
surveyed, the necessity of which is
substantiated in the Initial Statement
Reasons. Furthermore, requiring 10(
of BAR shops to be surveyed prevent

nt g
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Comment # 8.41

In Section 2695.81 (d) The Standardized Labor Rate Survey, (4)
Standards;

The regulations require auto body shops to meet certain standards
established by the Califor Roa I
participate in the survey. Insurers are not required to physically inspe
the shop to confirm the repairs, but the insurer must check the body
Sshopdés submitted | abor rate for
in the survey. This is burdesome and costly on insurers to check the
accuracy and validity of the at
the regulations either allow the unequipped shops to participate in th
survey, or to pay those unequipped shops a lower rate than the
partic i pating fAproperly equippedo
In Section (d)(4): Add that if a shop does not meet the specific stand
set forth in (d)(4)(A), then the shop does not receive the benefit of th
established survey rate

Comment # 8.42
In Section 2695.81 (d) The Standardized Labor Rate Survey, (5)
Prevailing Auto Body Rate;

potential discretionary selection of
shops and is fair and equitable.
Response to Comment 8.41.:

The Department disagrees with the
Commenter. Subdivision (4)(B) state
specifically, that the insurer is not
required to survey shops in order to
confirm the specific standards of the
proposed regulations. Thus there is |
need for the insureotcheck to the
body shopds submi
ensure the shop qualifies. Therefore
there is no cost associated with the
proposed regulations requiring insure
to check the accly
admission. The Department rejects t
unequipped shapare allowed to
participate, which would depress the
prevailing rate. The Department
further rejects that the unequipped sh
is paid a lower rate, given that some
these shops actually do lease the prg
equipment, or contract the work to
another shp with the equipment, and
paying them less than the prevailing
rate would be unfair and inequitable.

Response to Comment # 8.42:
The Department thanks the Commen
for this suggestion. In response to th
and other comments, the Departmen
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The regulations propose that insurers use the greater of the arithmet
mean or average, or a rate of the simple majority of shops, whicheve
greater. This metholdas the effect of skewing labor rates in favor of th
auto body shops. This could lead to inconsistent methods being usec
insurers to survey auto body shops. There should be one consistent
method for all auto body shopsnake the calculation based upone or
the other, but not both. And if no other protection against outliers is
added, the calculation should be based upon the simple majority, sin
this will inherently minimize distortion from outliers.

In addition, insurers should be allowed the optio pursue greater
accuracy in determining a market rate by weighting survey response
according to shop capacity. In most markets, larger shops with great
repair volume capacity (number of vehicle bays, for example) will rep
proportionally more vekles. For instance, if a city had 5 shops with 1
bay each and 1 shop with 5 bays, as many as half of all vehicle repa
might be completed by the latter. On a per vehicle basis, then, the la
shop will mathematically play a larger role in the prenagiliabor rate in
that market than the other shops. But the proposed regulation preclu
standardized survey from considering that reality, and instead requiré
Aone shop, one voteo approach,
effect of shop capagiton the prevailing labor rate in a given market.

I n Section (d)(5): Rather than
either use the simple majority standard or use the arithmetic mean b
with some protections against outliers (e.g., removal olotlvest and
highest rate).

Add: AfRA Standardi zed Labor Rat
account for the rel ative vol umg¢g
in calculating the prevailing 1

eliminated tle greater of the arithmetig
mean or average in its Final Text of
Regulation. The prevailing rate is no
calculated as the simple majority of
surveyed shops, and all reference to
arithmetic mean or average was
eliminated.

The Department rejects a weighted
survey response based on shop capé
for the Standardized Labor Rate
Survey. First, the Commenter did no
suggest an accurate means for the
Department to measure shop capacit
Counting the number of vehicle bays
for example does not necessarily me
that a shop with less bays will have lg
capacity. Furthermore, there is no
accurate way for the Department to
count number of bays, nor is the
Department aware of an accurate
measurement of shop capacity.
Additionally, when consumers are
making a choie regarding auto body
repair, fAshop capg
consideration for cost or market valug
Therefore, the Department rejects thi
suggestion. However, since the
Standardized Labor Rate Survey is n
mandatory, insurers are free to consi
volume intheir methodology, or any
methodology for their labor rate
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Comment # 8.43
In Section 2695.81d) The Standardized Labor Rate Survey, (6) Use ¢
Direct Repair Rate;
The regulations propose that insurers use the posted labor rates of d
repair shops and not its negotiated rate. This is unfair because our
experience is that most auto body shdpsot charge the posted labor
rates. Further, a body shop can change its posted labor rate as often
wants, for as much as it wants. The posted labor rate does not reflec|
the market is willing to pay (e.g. posted rate on the back of the hotel
door).

In Section (d)(6): Strike this section banning the inclusion of discount
direct repair shop rates

surveys, to the degree insurers can
support than this practice results in fg
and equitable labor rates in each
geographic area surveyed.

As stated above, the Department
eliminated arithmetic man or average
from the Final Text of Regulation

As Stated above, the Department
rejects relative volume or capacity int
the calculation of prevailing rate.
Response to Comment # 8.43:

As noted in the [
Statement of Reasons, the proposed
reguldions prohibit the use of Direct
Repair Program rates because DRP
rates tend to be a contractual lower r{
based on increased work volume fror
the insurer and do not accurately refl
market prices.However, shops
participating in a DRP program are fr
to participate in the survey using ron
discounted rates, in order to avoid
unfairly excluding those shop3.he
posted rate on the back of a hotel do
is a flawed analogy to the posted ratg
an auto body shop. California Civ.
Code § 1863 requires dibtels to post
the nightly rate in every room, and it
prohibits hotels from charging more
than the posted price. Thus, hotels
have an incentive to post the highest
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Comment # 8.44
In Section 2695.81 (d) The Standardized Labor Rate Survey, (7) Usg

Survey Data Only;

possi bilie fpwalcle o |
charge given when demand for the
rooms in the ares the highest becaug
they are prohibited from charging
anything more. The Commenter may
benefit from reviewing California Civ.
Code § 1863, or this article:
http://mentalfloss.com/article/74828/\
hy-arehotelrackratesso-exorbitantly
highthat explains posted rates for
hotels in California.

Auto body repair shops, on the other
hand, have every incentive to post th
market rate, as noted by auto body
shops during the public hearing.
California Civ. Code 8§ 1863 does not
apply to auto body repair shops, nor
does a comparable rule apply.
Consumers, concerned about the priq
of repairs will look at the posted rate
and will be deterred by a posted rate
that is too high above the market pricg
and go to another shop. In fact, the
posted rate does often reflect the
market price, for fear of a lost
consumer to a competitor.

The Department rejects this propose
change based on the above reasonin

Response tacComment # 8.44.
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The regulations do not allow insurers to conduct a labor rate survey
any other method than the proposed survey. Insurers should be alloV
perform a labor rate survey from estimating data, subrogation demar
other means.
In Section (d)(7): Dekee t he word fAshall n ot
Labor rates from the following sources shall be allowed in a Standarg
Labor Rate Survey. Any other methodologies, other than a labor rate
survey, previously approved by the Department shall alsorpatjpe.
12

Comment # 8.45

In Section 2695.81 (d) The Standardized Labor Rate Survey, (8)(B)(¢
Geographic Area;

The regulations would require insurers to establish individual body s
mar kets based upon geocoding. ]

geographic area for an auto body repair shop shall comprise six (6)

The Commenter fails to explain why
any other rate other than direct
responses to the survey be included,
including estimating data, subrogatiol
demands or other demands, whereag
the Department explained the necess
to exclude these otherethods in the
Department és I nit
Reasons.

Further, these regulations do not
prevent an insurer from using other
sources in a labor rate survey, to the
degree insurers can support than thig
practice results in fair and equitable
labor rate in each geographic area
surveyed. However, such a survey
would not be considered a Standardi;
labor rate survey and would not confg
upon the insurer the rebuttable
presumption described in these
proposed regulations.

The Department rejects thisgmosed
change based on the above reasonin

Response to Comment # 8.45:

In response to this and other commel
the Final Text of Regulations reflects
change to Geographic Area under
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Responding Qualified AumtbenBacest$
such shops (or 6, i1if the shop i
own terms, the regulation requires that every shepen those not
licensed by BAR or otherwise qualified to respond to the suinsy
assigned its own, individul Aprevailingo | abo
With over 7000 shops licensed by BAR, and an indeterminate numbg
additional unlicensed shops, this amounts to THOUSANDS of individ
Ageographic areaso that must be
individual A atesahatanust be ocajcdlated.a b o r 1
This runs fundamentally count er
labor rate based on market areas, such as might be used in Los Ang
and the San Fernando Valley, for example, which are generally
considered to be in ¢hsame market and to have consistent labor costs
It could also lead to some illogical results, such as where one remote
is included in a labor rate calculation with five shops a great distance
away which are nevert h dHedbosratd fore
the remote shop may be higher or lower than the remote market dicti
Furthermore, such a proposal allows, and even encourages, labor ral
manipulation and collusion by body shops. If just one or two shops
choose to respondto thegetyinselfi nt er est ed bad
nothing in the regulations that would seem to dissuade such activity)
could have a significant effect on the rates an insurer would have to
those same shops and surrounding shops. Such ayoanmgrice
mechanism will only lead to higher labor rates than the market would
naturally yield, to the detriment of consumers.

Finally, the proposal does not indicate who will apply the geocoding ¢
who will pay for it. Geocoding would be extremely burdensooniiaé
insurer in terms of labor and expense. This is well illustrated by the 2
lines of intricate detail in the regulations describing how to determine
which qualifying shops are the closest, using sophisticated latitude a

subdivision (8)(D). A periphery was
added, so that a geographieamay
be expanded in most instances to
include more than six shops, given th
one more mile is added to the sixth
closest shop, and all shops within thg
mile are also included in the
geographic area. Under this
amendment to the proposed
regulations, th average number of
potential shops in each geographic a
increases from 6 shops to about 20
shops, with many shops in urban are
having 30 or more shops and some
even having up to 80 or more shops |
their geographic area. The Departm
believes ths resolves the concern
expressed by the comment.

As noted in the [
Statement of Reasons for subdivision
(d)(2), according to the Bureau of
Automotive Repair, there are
approximately 5000 auto shops
registered to perform collision repa
services in California. Of those shop
the Department estimates there are
4,000 repair dealers that meet the
minimum standards to be surveyed.
The Commenter 6s ¢
shops is ovemflated and
unsubstantiated. Furthermore, the
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longitude tools and softwarequiring precision down to the nearest
thousandth of a mile, with tiereaker provisions.

In Section 2695.81 (d)(8)(B)(C)(D): Eliminate the geo coding
requirement and use the language from the previous (Public Discuss
Draft of 3/30/15) labor rate surygeographicared ( k) Any ¢
area used by an insurer in a labor rate survey shall enable the labor
survey to consistently yield prevailing labor rates that, when used in
paying or adjusting an automobile insurance claim, ensure that the Ig
rate component of the claim set

Departments not expecting insurers t
payunlicensedshops, and this is
beyond the scope of the rulemaking.
The Department disagrees that Los
Angeles and the San Fernando Valle
are considered to be in the same mat
and to have consistent labor costs. H
example in Los Angeles alone, the
area of Westwood will have a much
different labor rate than the area of
South Central Los Angeles.
Combining such diverse markets of L|
Angelesandthe San Fernando Valley
into the fisame m3
unreliable geogiphic area that the
proposed regulations intends to
address.

The Department disagrees that a rem
shop with the five closest shops woul
lead to illogical survey results. If a
shop offers a special aluminum repai
in Barstow, a consumer will consider
the closest shops to that shop that of
the same type of repair. It would not
be illogical for that person to considel
driving to another shop that is further
away in their consideration of the
market area for a specialty repair rate
The Department disagrees with the
Commenter, and believes that collusi
is highly unlikely. As previously
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explained, a periphery was added, s¢
that a geographic area may include
significantly more than six shopghis
means that in order to manipulate th
market, a shop must collude with the
five or six closest shops, add one mil
and include all of those shops. In tur
every single one of those shops musi
collude with every other shop in its
geographic area. Collusion must be
done on the exponentialae, a level
of conspiracy that is highly unlikely
and the chances miniscule.
Additionally, in the case where any
autobodyshop colludes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to investigate and work with
District Attorney's Offices throughout
the State to prosecute for insurance
fraud. In fact, the Department has
prosecuted claimsgainst autobody
shops for insurance fraud in the past.
Furthermoreexisting antitrust laws
act as a deterrent, and prohibit auto
body shops from manipulating the
market and engaging in monopolistic
activities.

The Department submitted a proof of
concep in its Notice of Amendment to
Text, demonstrating the benefits of th
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Comment # 8.46

Reasonable Alternatives

On November 18, 2015, we submitted an alternative that the Departr
has yet to acknowledge as we dg¢
Al ternatives and Performance St

alternative: Given the many unresolved questions ssuks with the

geocoding concept in its proposed
regulations. The Commenter does n
provide anything other than a
generality the cost would be extreme
burdensome to the insurer. This
assertiong especially confounding,
given that the Dg¢g
concept was done without being
nextremely burden
Department. Furthermore, the
Department 6s Ecorn
Analysis estimates the costs to be
minimal for insurers.

The Department atsidered and
rejected this alternative for its
Standardized Labor Rate Survey.
However, as noted, the Standardized
Labor Rate Survey is a recommende
survey. Insurers are free to use a
different form of survey methodology
but will not receive the rebuatble
presumption that is presumed with th
Standardized Labor Rate Survey.

Response to Comment # 8.46:

The Department thanks the Commen
for the comment. However, a task
force was used in the past, and did n
lead to a fruitful result. At this point
the Department is proceeding with th
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A

Department s proposed regul ati ¢
like to work with the Department to convene a task force involving all
stakeholders to discuss a more comprehensive approach to these is:
rather than moving forwdrwith an incomplete regulation.

Comment # 8.47

Conclusions

The execution and administration of the proposed labor rate survey
regulations is burdensome and expensive to the insurance industry.
Further, the survey will lead to inflated labor rates, whidhincrease
claim costs. The labor rate survey process of asking the shop to sub
their posted rates on an annual basis will encourage the frequent ang
artificial inflation of repair costs which do not reflect the actual marke
value of auto bodyrepar s. The ACPI met hodo
labor rates will increase the cost of auto body repairs disproportionat
most other goods, or the increased cost of labor for other industries.
proposed labor rate survey regulations will add to d® of insurance
policies for California consumers.

The insurance industry and the California Chamber of Commerce hal
significant issues with the propose regulations on labor rate surveys.
Given the contentious history of previous efforts to regulatkisnarea,
we urge the Department to work cooperatively with all stakeholders t
identify a set of solutions that will prevent further disagreement follow
submission to the OAL.

Insurers do not need to support each and every requirement in order
acept them; rather, they request consideration of the practical
implications of the regulations and an ability to implement the final
regulations without undue costs or unfair results. At this point, the
proposed regulations represent an unlawful overrgdotthe legitimate
business activities of insurers and include several provisions which n
further improvement.

proposed rulemaking given the numb
of years that was invested into the
rulemaking and the reason that the tg
force failed to work in the past.
Response to Comment # 8.47:

The Commenter states that the
proposed rgulations is burdensome
and expensive, that it will lead to
inflated rates, or that they will lead
without any substantiation or specific
explanation. The Department disagre¢
that the standardized survey is any
more susceptible to inflated rates tha
surveys currently conducted by
insurers; current insurer surveys take
rate responses at face value without
independent verification and are
equally susceptible to rate inflation.
The CPI method of calculating
inflationary cost was adopted to
addressinsureds concerns
actually aimed at reducing the potent
cost for insurers without conducting a
survey every twelve months. The CF
is a standard methodology and meas
of inflation that can accurately accour
for inflation for the auto body repair
industry. As stated in the Departmen
Economic Impact Analysis, the
Department estimates minimal costs
the Insurer.
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Further, the Department has not provided any evidence demonstratir
necessity for these proposed regulations, other than its own Infeema
Digest that asserts it has r ecsée
consumers and auto body shopso
and these generalities fall far short of the substantial evidence requir
establish the need for the regulations

We look forward to continued dialogue with the Department on these
proposal and respectfully urge the Department to consider significan
revisions based upon the above.

Should you have any questions or concerns, please feel free to cont
any of the following: Michael Gunning, PIFC Vice President (94&-
6646Mmgunning@pifc.orly Armand Feliciano, ACIC Vice President
(916:205-2519Armand.feliciano@acicnet.gydShari McHugh, on behalf
of PADIC, (916769-48725mchugh@mchughgr.cgpChristianRataj,
NAMIC Senior Director (303207-0587krataj@namic.org or Steve
Suchil, AlA Assistance Vice President (9168
9568ksuchil@aiadc.oigor Marti Fisher, California Chamber of
Commerce, (91830-1265marti.fisher@calchamber.com

The Department thanks the Commen
for this comment, and continues to
strive to work cooperative with all
stakeholders to prevent further
disagreement. However, the
Department s ul ti
proposed regulation is to the protect
consumers and the public.

The Department continues to conside
and strive to reduce undue costs or
unfair results for insurers for these
proposed reguteons. The Departmen
disagrees that there is an overreach
business activities to insurers given ti
Department s r egld
protect the public and regulate the
insurance industry in the State of
California.

The Department demonstrated
sufficient necessity and with substant
evidence in its filing documents the
need for the proposed rulemaking.
Additionally, there is ample evidence
in the public rulemaking file. Our
records reflect that the Commenter h
requested a copy of our publitef and
now has a copy of the hundreds of
complaints mentioned in our filing
documents.

Thank you for your comments.
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Karen Chadd
Auto Body
April 21, 2016

Written Comments 18I:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 9.1

We are writing in support of the proposed rulemaking regarding the
Standardization of Auto Body Repair Labor Rate Surveys. Currently
Labor Rate Surveys conducted by the insurance companies are
inconsistent, unreliable, and inaccurate.yftie not reflect standardized
criteria to make fair and equitable claims settlements.

Comment # 9.2

If there are to be any Labor Rate Surveys that control what our indus
can charge for services, they must be standardized and conducted o
annual basi to remain current with the market.

Comment # 9.3

It has been our experience that a lot of insurers are not conducting re
labor rate surveys on a consistent basis. Insurers include our shop in
survey when they do not actually conduct aveurof our shop. They
include shops that are not in Santa Cruz County which is one of the {
ten most expensive areas to live in the nation. Insurers include shops
do not have the proper equipment to repair vehicles. If an insurance
company is goingo conduct a survey it has to be fair and reasonable.
Comment # 9.4

It must take into account the special equipment and training for Fram
repair, Mechanical repair, and Aluminum repair, for which many do n
currently pay a different hourly rate.

Response to Comment # 9.1:
Thank you.

Response to Comment # 9.2:

The Department does not have the
statutory authority to make the labor
rate surveys a mandatory, annual eve
The proposed regulations do attempt
resolve the issue specified because i
does provide for a standardized
methoddogy and a standardized time
frame for validity for a labor rate
survey conducted according to the
proposed regulations.

Response to Commen#9.3:

The proposed regulations will seek tqg
address this issue by providing a
methodology for creating a higher
quality labor rate survey that should
address the issues regarding scope &
sampling methodology.

Comment#9.4:

The proposed regulations addresses
issue by including opportunities to
survey different rates for a variety of
specialty repairs, such agfdrent
metals.
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Comment #9.5: Comment#9.5:

They cannot include the rate of shops on their Direct Repair Progran| The proposed regulations contain
they are contracted with t hes e |provisions thatwould exclude Direct
exchange for a lower shop rate, discounted parts, etc. These rates d{ Repair Program rates from the Labor
reflect the true market rate. Rate Survey.

There are currently existing laws in place but there are few Insurancg Thank you.

companies that comply with them. We support the strengthening of t
laws and the enforcement by the Department of Insurance in their
compliance. Our shop is not on any Direct Repaograms because we
choose not to be. We do not bel
because we work for them not the insurance company and view thes
programs as a direct conflict of interest.

Thank you
Mar k Hol | an|{Comment#10 Response to Comment # 10:
Auto Body In regards to the proposed regulations covering auto body repair lab¢ Thank you, however, legislative
surveys and an8teering in auto body repairs, we request that you op] matters are beyond the scope of the
April 21, 2016 any legislative effort thawould stop these regulations from moving current proposed regulations.

Written Comments 18J: | forward.

Verbatim, but with

insertedComment

Numbers keyed to

responses.

Moica Baumann, Comment # 11 Response to Comment # 11:

California New Car The CalifomiaNew Car Dealers Association (CNCDA) is a statewide | Thank you for this enlightening

Dealers Association trade association that represents the interests of over 1,100 franchis¢ background on the CNCDA
car and truck dealer members. CNCDA members are primarily enga

April 21, 2016 the retail sale and leasing of new and used motor vehimiéslso engag

Written Gomments 18K: | in automotive service, repair and part sales, often including auto bod
repair seryices.
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Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment# 11.1

CNCDA writes to address recent changes in California law that took
after the publication of the Initial Statement of Reagbaswill have an
important impact on the proposed regulation. Specifically, Governor
Brown signed Senate Bill 3 on April 4, 2016. This legislation will
gradually increase the Stateos
and then increase each year aftea¢count for inflation.

Comment# 11.2

This legislation is relevant to new proposed Section 2695.81, subsec
(d(1), which addresses the currentness of submitted Standardized L4
Rate Surveys. Barring the use of thecatled off ramp provisions that
allows the Governor to pause a scheduled increase in the minimum
the minimum wage will increase significantly each year every year fo
next six years. Furthermore, after 2022, the minimum wage may incr
an additional, unknown amount each sujusmnt year to reflect inflation.
Comment# 11.3

While the vast majority of the skilled auto body technicians employeq
CNCDA's members make much more than the minimum wage, the
minimum wage is nonetheless a crucial guidepost for setting hourly 1
for these technicians. CNCDA's members expect that wages for autg
technicians will increase proportionally to the minimum wage increas
through 2022 and beyond.

Comment# 11.4

The Department of Insurance published the proposed regulation prio
enactmat of SB 3. CNCDA encourages the Department to review this
change in the law for its impact on the currentness of the proposed
Standardized Labor Rate Surveys.

Comment# 11.5

Thank you for the opportunity to offer comments on the proposed
regulation. Shod you have any

guestions about this comment, please feel free to contact me.

Response to Comment # 11.1

This request is outside the scope of t
currently proposed regulans. This
request also proposed an issue that i
outside of the statutory authority bein
relied upon to promulgate these
regulations.

Response to Comment # 11.2

The Economic Impact Assessment
(EIA) already takes account for the fir
2 years the redations take into effect.
The minimum wage in CA will
increase to $15 in 2022 which is
accounted for in the CRJ.

Response to Comment # 11.3

EIA already takes account for the firs
2 years the regulations take into effeg
The minimum wage in CA will
increase to $15 in 2022 which is
accounted for in the CRJ.

Response to Commen# 11.4

The Department is cognizant of SB 3
and thus the EIA has already taken ir
account the increase in the minimum
wage.

Response to Commen# 11.5
Youdre wel come.
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Monte Etherton,
Fender Mender

April 21, 2016
Written Comments 18L:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 12.1

| and fellow shop owners appreciate and support the refined and det
language the Department is proposifigese new regulations, once
approved,will help alleviate unfair claims settlement practices that m:
insurers carry out when relying on their stale or bogus labor rate sury
From a shop owner and empl oyer {
fixed. At the beginning of the 2016, our technicians were required to
a pay cut because of several new laws that went into place such as
piecework break pay, sick pay, and increases in minimum wage. Col
with substantial health insurance cost increasasdirect labor and
related labor costs increased substantially.

Normally, any business that incurs cost increases such as these mug
increase their selling price to cover those costs. In our industry, this i
possi bl e because o0Si mcLea bwe cRoaulg
raise our prices, our only option was to reduce the pay of our
technicians.And although they understand, they are not happy about
and neither are we.

We have been threatened by insurers that if we charge any of their
customers more than what that insurer has allowed (i.e. rate differen
they will use that information to steer future customers from us by tel
those future customers they will have to payaupocket. As you have
stated, this option is not faio consumers or fair to shops, so it is not a
option.

Insurers such as GIECO, State Farm, Farmers, 21st Century, Safecc
Progressive, Mercury, and Liberty Mutual all practice the same
met hodol ogy of either relyi nvgy d
so it comes out lower than actual market ra#ss you are well aware,
some of these companies are using rates from 3, 4, and 5 years ago
using geographic areas the size of San Diego Codittgy simply cheat
because they can.

Response to Comment # 12.1:
Thank you. The issues presented by
the commenter is one of the reasons
why the proposed regulations are bei
promulgated and is attempting to
address.
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The question thatdeps coming to mind is thid¥hy is any rate that is
higher than a calculated mean or average rate considered
unreasonable™ the past, the department has received labor rate sur
from at least one insurer that arrived at a RANGE of prevailing rates.
This survey is from Progressive, and is in your database. | believe it

from 2010:
45 - Noith  Name of Shop Address City Zip Sheet
San Diego Metal  Paint
County Zone Labor  Labor |

Tst Class Collisian Inc: 505 Corporate Dr, Escondido 52029

B of Enciritas 1302 EncinitasBlvd Enciritas 32024

Bob Baker W Pasea el Marte Carlsbad 32008

Eradiey Allen Auto Bady 204 N, CaagtHuy 101 Encinitas 32024

Brecht B 1555 Auto Rarktzulorth Escondido 32023

Caliber Collision Canter 4126 Avenida Dz LaPlata Deeanzide 32056

Califarnia Auto Body 320N EICamino Feal #F Encinitas 32024

Coast Collision Center B030 Avenida Encinas #C Carlshad 32009

Eszondida Paint and Body 1416 Miszian Rd Escondida 32023

Eura Pacific Auta Body 1408 Mizsion Oeeanside 32054

Eurapean duta Body -Escondide 2123 Vineyard Ave. Escondida 32023

Fallbroak Auto Bady and Paint 127 East Mission Poad F allbraak 32028

Lewcadia Auta Body 1503 N, Coast Huy 101 Enciritas 32024

Mossy Miszan of Dzeanside 3535 Callege Blvd Oeeanside 32056

Meimans Collision Center 309 Industrial 'Way Fallbrack 32028

Strayer Brathers - Ezcandido 360N, Hale Street Escondida 32023

Tayataof Carlshad £030 Avenida Encinas Carlshad 2m

Weseloh Chevrolet 5335 Paseo Del Narte Carlsbad 32008

Prevailing

Number Surveyed 20 Rate Range $50-$54 $50-354 ¢
Number Responded 20

The idea of a range of rates has been suggested many times to CDI,
will not stick. However, since this document was unknown (at least tg
until just recently, believe it may make a difference in how you proce

Comment # 12.2
1. Please consider amending the regulations in a manner that w
allow insurers to subméithera A Pr evai |l i ng R

Response to Comment # 12.2:
A rate range was considered by the
Department, but was rejectddise of a
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Rate Rangeodo as Pheegmnegeshthata (
range is a more fair and more realistic picture of the actual
market.

Comment # 12.3
2. With Minimum Wage (MW) increases coming, it is a unfair to

allow any insurer to skip a year by simply increasing the rates
CPI. CPI will not reflectthe additional cost to shops from the
increase in MW the coming yeaBince most automotive techs i
our industry supply their own tools, we must pay them twice M
so if MW increase $1.00, their pay must be increased by
$2.00. Labor cost to selling pee ratio is at least 2.5, so a $1.00
MW increase could result in a labor rate increase of $5.00 per
hour. Shops must be able to adjust for these cost increases
annually.

If either of these are of interest to you, | would be glad to take work u

some rougtdraft language.

range would lead to inconsistencies i
results. The insurers would cite the
low end as the best answer, but the
shops would prefer the high end. Thu
theissue as to the prevailing rate woy
be unresolvedIt would add
inconsistency to the methodology ang
add variability and complexity when
determining the rate to be paid.
Response to Comment # 12.3:

The Department is aware of the
pending increase to tl@alifornia
minimum wage and the possibility of
upward pressure on wages earned by
those making more than the minimun
and thanks the commenter for the
guantification of the effects. The
proposed regulations attempt to
account for increasing costs on an
anrual basis by requiring either a new
survey be conducted, or applying a G
adjustment as described in section
2695.81(d)(2)(C). This CPI adjustmer
utilizes the Monthly (All Items)
Consumer Price Index for All Urban
Consumers for California. Using
annualizd monthly data based on
when the survey was conducted shoy
minimize any lag of minimum wage
increases in the CPI data and lead to
fair result while also minimizing costs
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to insurers. Additionally, this
adjustment is only allowed once, afte
which a n& survey needs to be
conducted to retain the rebuttable
presumption.

Randy Stabler, Pride
Collision Center

April 05, 2016
Written Comments 18M:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 13.1

| applaud your officeand David Jones for taking action on the much
needed regulation of Auto Body labor rate surveys in Califoringamn

interested to support your effort and would also like to offer you somg
input and suggestion for your consideration.

In advance of mguggestionsallow me to provide you a little
background on me and my compamfter graduating from UCLA with
a B.A. in political science in 1981,started a collision repair business
with a lifelong friend. We have owned and operated an auto body
collision repair center since 1983 and now have 7 locations and
approximately 200 employee# addition, | have been very active in
many industry associations both on the state level and nationally thrg
the years.As a matter of fact, | am currentlyrsang as the Chairman of
the Collision Industry Conference which is the nationally recognized
forum that produced the minimum shop criteria that your department
referenced in the newly proposed labor rate survey legislation.

Allow me to prefacemycommet s by rei terati ng
efforts to regulate the Auto Body labor rate survey process is a bene
our entire industry and | support you in this effoftith that said, | would
like to offer some suggestions to make the regulations lestber.

Response to Comment # 13.1:

Thank you. While we recognize the
issue brought fdh by this commenter
regarding the minimum requirements
the California Insurance Code, this
issue is outside the scope of the currg
regulation and beyond the statutory
authority being relied upon to
promulgate the currently proposed
regulations.
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Comment # 13.2

First,the current labor rate survey regulations create an atmosphere
insurers will pay a standard surveyed amo8#condly, all repair
facilities do not have the same qualifications and hence they do not H
the same cst structure.More specifically, repair facilities which have
accomplished the necessary steps to be accepted and

recognizedby vehicle manufacturer certification programs, have a m
higher cost structure when it comes to employee training and equtipm
investment.Further each of these programs levies an annual fee upo
certified collision center in order to fund the testing and labor involve
verify the shops qualifications and capabiliti@he investment required
to be a part of some of¢fOEM certification programs can easily top
$250,000 for one locationThe departments currently proposed
regulations will disadvantage the most qualified segment of the indus
and policy holders who drive vehicle brands with certified collision ce
programs.Insurers will enforce the median labor rate with shops that
have a much higher cost structure and are the only ones really qualif
restore customer sdé vehi Bdcase ifthis, |
would propose your departmesansider a two tiered rate surveystem,
which prevents insurers from disadvantaging their policy holder by
l'imiting their payout s tToergisumdh
precedence for this in other industrids.the automotive mecharaik
repair world, luxury vehicles command a higher labor rate than other
brands. This is a natural function of the higher cost sustained by the
business and the general competitive market forces.

Response to Comment # 13.2

The proposed regulations will not
prohibit or inhibit auto body shops tha
have greater specialization and great
market value for their services from
negotiating higher rates directly with
any given insurer. Thgroposed
regulations are purely optional and th
use of labor rate surveys at all is pure
optional. Any labor rate survey,
including one conducted using the
methodology laiebut in the proposed
regulations do not prevent or stop
insurers from paying merfor
specialized repair services or more th
the labor rate survey price to any aut
body shop.

Additionally, the proposed regulations
do have sub categories for specialize
repairs; such as costlier repairs
conducted on different auto body
materials.

The proposed regulations are fully
cognizant of true fair market forces,
and thus there is no constraint on the
forces contained the proposed
regulations. All willing parties,
including auto body shops and insureg
are more than free to negotiate direct
for high auto body labor rates.
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Comment # 13.3
Secondly,Your proposed regulation refers to a minimum shop training
and equipment standard that was created by the Collision Industry
Conference (CIC) approximately 20 years aghis minimum standard
or definition for a Class A repair facility is woelpbutdated and is
currently in the process of being update to the current needs of our
industry through the work of the CIC bodyhe CIC definitions
committee haghe new definition in a draft form and the details of the
content have been vigorouslyldged over the last yeawe expect the

CIC body to vote on the language and adopt its updated form at the

Further, proposed Section
2695.81(e)(4) provides that the surve
shallnot preclude an insurer from
adjusting upward the prevailing rate
determined by the Standardized Labq
Rate Survey in cases where the labo
rate chargd or quoted by the repair
shop on a patrticular claim is greater
than the prevailing rate determined b
the Standardized Labor Rate Survey
andthe insurer negotiateshégher
labor ratewith the repair shop that
reasonable for the particular repair,
geayraphic area, or other factorghis
would include situations where only
certain repair shops are certified to
perform repairs on certain vehicles
types or certain types of materials.

Response to Comment # 13.3

While the Collision Industry
Conference standard does not contai
the most cutting edge or most
technologically advanced auto body
repairs methods and standards, the (
standards are still to this day the mos
widely accepted, and most widely
recognized mndards in the industry
and the standard that was created an
accepted by an industry wide
association, versus methods and
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upcoming April meeting in Seattle Wawill enclose a draft copy for
your review.

Thirdly, paint material rates are a significant portion ofdbst to repair
a collision damaged vehicle his component must be added to the sur
process in order to protect the consumer.

Comment # 13.4

Finally, |l would |Iike to sugges
create regulations that peat the consumermany insurance companies
have preferred provider networks which are a reasonable option for
insurers, policy holders, claimant customers and repai#ith that said,
| believe that the department of insurance should require full ity
for consumers.To that end, | believe that insurers should be required
disclose the exact terms of the agreements that they have with their
preferred providersConsumers have a righo know or if a preferred
provider has made a separatesggnent with an insurer which could
compromise the quality and safety of their vehicle during the repair
process. Secondly, if a repair facility has agreed to certain terms witl
insurer in exchange for the expectation of increased referral volume,
would benefit the consumer to know the exact nature of the insurer a

repairer relationship so that the consumer has full disclosure.

processes that may be common in or
small niche type repair services.

Paint material rates were considered
but rejected as an inddual repair
component because of industry wide
standard practices relating to paymer
for paint servicesAl so, fApa
material sodo rates
so are not included in these proposeq
regulations designed to deal only witk
labor rates.

Response to Comment # 13.4

Thank you for the recommendation a
comment . The Deq
goal is indeed consumer protection.
However, the commenters suggestiol
that the Department force an individu
commercial party to disclose the deta
of a contract with a third party vendor
is well beyond the scope of the
currently proposed labor rate survey
regulations and is also well beyond th
statutory authority which is being relig
on to promulgate the regulations. Th
Department is cognizant die
potential importance of direct repair
shop programs and thus the propose
regulations do in fact take into accoul
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Comment # 13.5
Pl ease dondét misunderstand, -
agreements and our shqpeticipate in several of themWith that said, |
believe that both repairers and insurers have an obligation to be fully
transparent with our customer.the department of insurance would
require that insurers provide their policy holders and claisnaith the
full details of the terms of their preferred provider agreements, the
consumer would be fully informed and would make more informed
choices in the process.

| thank you for allowing me to share this perspective with you and an
more than willingo speak with you further on these topics and even
participate in the development of your regulations.

Should you desire to contact me, please use my information below.

special relationships between insurer|
and direct auto body shop repair shoj
that go beyond or outside of regular f
market forces, ahthus the proposed
regulations have provisions in it that
prohibit the inclusion of a direct repai

auto body shopos
the proposed labor rate survey
methodology.

Response to Comment # 13.5

The commentés suggestions are
beyondour autlority being relied upon
to promulgate these proposed
regulations, and to do smuld violate
potential confidential information.
Additionally, the department may not
have this information.
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Richard Valenzuela,
National Autobody
Research

April 21, 2016

Written Comments 18:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 14

Article

Is There A Double Standard for Setting and Raising Rates
Among Insurers and California Collision Repairers?

Why are insurance premiums rising,while collision repair rates
remain relatively stagnant (and in some cases even drop)?

With insurance companies routinely charging higher premiums,
why do they continually fight against collision repairers raising
their rates?We suggest it is becagishere exists a double standard
for raising rates that is followed by many insurance companies.

When we say fAdoubl e standard,
applied differently to different groups of people when it should be
applied the same.

I lldllustrate this with an example involving Allstate
Insurance.From a recent article in the collision industry press,
wedbve synthesized All stateods

1. Rai se rates when profit ma

2. Raise rates onmarketby-market basis

3. Raise rates for an appropriate and acceptable return to
investors

4. Raise rates even when the inflation rate is 0

Response to Comment # 14:

The issue being raised Hyig
commenter is outside of the scope of
the currently proposed regulations an
beyond the statutory authority being
relied upon to promulgate the current
proposed regulations can be used to
address.
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5. Raise rates quickly when costs increase to recover those
costs quickly

6. Raise rates as long as necessary and as justified by marki
and economic factors

Overall, we find these principles to be very logical, acceptable, ar
consistent with many feprofit corporations.However, the analysis
of these six standards begs a goestWhy are collision repairers
not provided the same prerogative to raise their labor rates by
applying the same standardbfre is a clear case that a double

standard exists(Read the entire artic A _Doubl e St a
Setting and Raising .Rateso in
Robert Peterson, Santa | Thank you for the opportunityto attehdo d ay 6 s hear i n(

Clara University School
of Law

April 21, 2016
Written Comments 180:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

surveys.

Comment # 15.1
| have a suggestion. Generally speaking, would it be possible to ext¢
the comment time for a few days after hearings? Otherwise, it is alm
impossible to digest the comments made by othergdtdhring into
oneds own comments.

Comment # 15.2

Once California decided to allow consumers to choose their own rep
shops (a P.P.O. rather than an HMO system), it is obviously necesss
have some kind of cost control. Otherwise shops could quyteate,
and insurers would be obliged to pay it. The labor rate survey has b¢
the tool of choice to discover the fair market rate for auto repair.

Response to Comment # 15.1:

The comments do not address the
regulations directly but instead addre
the regulatiorprocessThe Department
will in the future consider extending
the comment period on a casgcase
basis.

Response to Comment # 15.2:

The issue and industry that the
commenter raises are completely
outside the scope of the proposed
regulations and in fathe comparison
of health insurance delivery to auto
body shop repairs is wholly
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The use of outdated surveys or improperly skewed surveys is a leqgiti
concern for consumers and régors. Likewise, the high cost of
collision insurance, which is a pagsough of auto repair rates, is a
serious concern for consumers. Speaking personally, my collision rag
higher than the rate | pay for my 300/500/100 liability coverage. And
car is a modest one.

The DOI O6s current attempt to
issue is, in my opinion, seriously flawed in a number of respects.

b1

Comment # 15.3

The Rebuttable Presumption

The survey is now voluntary, and if done e tprescribed way, the

i nsurer receives a firebuttable
equitable. Just which kind of rebuttable presumption is left an open
guestion. More to the point, if the presumption is a carrot to encoura
i nsur er &eysin accordamce svith these regulations, it is thin
sustenance. This is because of the way presumptions work in Califo
Does it shift the burden of going forward with evidence, or does it shi
the burden of proof to the DOI? Probably neither.

In California, presumptions are not evidenéa.. Code sec. 600. Thus,
they may not be Aweighed. 0

There are three kinds of presumptions.

Conclusivé® Ev. Code sec. 620t is not one of those.

inappropriate and incompatible with
the purpose of the proposed
regulations.

Consumers already can choose their
own repair shops. This regulation dog
nothing to give them nre freedom of
choice. The labor rate survey has beg
a tool widely misused by insurers to
avoid paying the fair market rate for
repairs, as evidenced by numerous
complaints by auto body shop.
Response to Comment # 15.3:

The commenter correctly recites the
only possible meaning of the languag
i n question: AThgeg
voluntary, and if done in the prescribe
way, the insurer
presumptiond that

equitable. 0 Thoug
i nsinuates t hldet t
presumptionodo cont

ambiguity, there is in fact no
meaningful uncertainty about the
meaning of this term, in the context o
its use in this regulation. It means a
presumption which may be rebutted I
evidence. Although the commenter
fails to identify any potential alternate
meaning of the tg
presumptiono to
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There are two kinds of rebuttable presumptiofisose thatsift the
burden of producing evidence (Ev. Code sec. 630) and those that sh
burden of proof (Ev. Code sec. 660).

The regulation does not tell which kind of rebuttable presumption thig
would be. If, however, the burden of proof or burden of proitg
evidence is on the Commissioner, then the presumption does
nothinggYou canét shift either burd
burden.

If the Commissioner would have the burden of production and proof i
market conduct actiorthen this presmption is illusory. At most, it
bespeaks a favorable attitude towards the insurer who surveys in
accordance with the regulation.

| think, too, that it has no effect outside an enforcement actiamly
applies to the Commissioner. So it would havempact on a suit by the
insured or, if under an assignment from the insured, the auto repair s

language of the regulation could be
susceptible, he does venture to point
out that under the Evidence Code the
are two varieties of rebuttable
presumpions: those affecting the
burden of proof and those affecting th
burden of production. However, for
purposes of the proposed regulationg
this is a distinction without a
difference, as is confirmed by the
commenter 6s own §
to the commet) the result is the same
regardless of whether the rebuttable
presumption set forth in the proposed
regulations is characterized as affecti
the burden of proof or the burden of
production.

Al t hough the comn
" that the firlelswa
is erroneous, the analysis is correct t
the extent that it demonstrates that, f
purposes of the proposed regulationg
the question of which variety of
rebuttable presumption as defined in
the Evidence Code is intended here i
of no signifiance to the operation of
the language in question. Accordingly
it is unnecessary to specify in the
proposed regulations which kind of
rebuttable presumption is intended; tk
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intent, and the unambiguous effect, o
the language is to signify a rebuttable
presumption generally, without regarg
to any distinction between such
presumptions as set forth in the
Evidence Code, which in any case is
irrelevant here.

To begin, any administrative hearing
where the presumption set forth in the
regulations would be iralved would
be conducted pursuant to the
Administrative Procedure Act, which

specifies in relge
need not be conducted according to
technical rul es r

(Gov. Code 811513(c).) Further, in
any proceeding in which ¢h
Department is seeking to impose a
penalty upon an insurer, revoke a
license or certificate of authority, or
otherwise deprive one of its regulatec
entities of a property interest, the
Department must bear the ultimate
burden of proof; this fact is sedzident
to all concerned, and insurers (who a
the party that is directly affected by th
regulations) above all are fully
cognizant of it. Certainly in all of their
voluminous comments on the propos
regulations no concern that the
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regulations might sonm®w impose
upon insurers the ultimate burden of
proof in an administrative hearing has
been expressed by the insurance
industry. Even in some hypothetical
alternate universe where the
Department éds r egld
magically supersede the guarantees
dueprocess set forth in the United
States and the California Constitution
it would still be inconceivable that an
admitted insurer could ever be requir
to bear the ultimate burden of proof ir
a proceeding instituted by the
Department against the insur€he
commenter intimates that he too is
aware of this fact, by twice in the sam
comment framing hypothetical
examples where the burden of proof
and/or production is with the
commi ssioner, as
however, the burden of proof or burdf
of producing evidence is on the
Commi ssi onefiéf ot Ig
Commissioner would have the burdet
of production and proof in a market
conduct actioné. @
nowhere does the commenter even
suggest that either kind of burden cot
lie with an accused surer.
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In fact, there are many regulations in
the CCR which set forth a rebuttable
presumption but that, like the propose
regulations, do not distinguish betweg
rebuttable presumptions affecting the
burden of proof and those affecting th
burden of prodction. (See, e.g3 CCR
1703.2 4 CCR 25137 CCR 218&nd
219;10 CCR 260.235;418 CCR 1684
and22 CCR 80019.182019.1, 86519.
and 120201.) Another example is
OALG6s own regul at
which also creates a presumption. Lik
the presumption set forth in the
proposed regulations, 1 CCR 16 does
not specify whether the presumption
a rebuttable presumphaffecting the
burden of proof or one affecting the
burden of production; indeed, 1 CCR
16 does not even specify whether the
presumption it creates is rebuttable o
irrebuttable. It is likewise unnecessar
in the proposed regulations to spell o
a distirction that has no bearing on th
regul ationds mear

Finally, with respect to the
commenter 6s concl
presumption set forth in the proposeq
regulations is illusory, the Departmen
and the several commenters who
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expressed supptofor the regulations
strongly disagree. The regulations se
forth a safe harbor for insurers, which
they can avail themselves of only by
conducting the Standardized Survey,
and using it according to the methods
set forth in the proposed regulations.
this way, the regulations incentivize b
do not require insurers to do so.

As a practical matter, the Departmen
highly unlikely ever to commence an
enforcement action (alleging that the
labor rate component of a claim
settlement or adjustment viodest
Insurance Code sectiai®0.03) against
an insurer that surveys in the describ
way. The Insurance Code requires al
such surveys, standardized or
otherwise, to be filed with the
Department (Ins. Codg@758), and the
proposed regulations require theurer
to state in such filings whether or not
the survey being filed is intended to b
a Standardized Survey
(Section2698.91(d)(1)(E)). If the
Department determines that the filed
survey is indeed a Standardized Sury
and the facts indicate that it is bgi
used as provided in the regulations, t
commissioner will presume that the
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labor rate component of the claim
settlement or adjustment is fair and
equitable, pursuant to the proposed
regulations; accordingly, he will not
bring an enforcement action dmat
basis, unless there is sufficient
evidence militating against the
presumption to rebut it. Because, in t
commi ssioneros |\
Standardized Survey, when used as
prescribed, embodies the fairest
practicable method of conducting a
labor rate swey that is to be used for
purposes of determining a prevailing
auto body rate in a specific geograph
area, rebutting the presumption of
fairness set forth in the proposed
regulations would necessary be quite
onerous. Accordingly, it is highly
unlikely that the commissioner would
bring such an enforcement action in t
first place. As a result, a tangible
benefit is conferred on insurers that
conduct and use a Standardized Sur
as prescribed: the near certainty that
commissioner will not bring an
erforcement action against them on t
basis of their labor rate survey.

In the unlikely event that the
commissioner ever did commence an
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Comment # 15.4

The Survey Design

The survey design is calculated to get the wrong result (inflated rateg
all of the reasons | outlined in my earlier comments. They also do n
define Acharge, 0 -chiosc awn tt ehde.yo d e
defined, shops may interpret thentlasy please.

enforcement action under these
circumstances, the benefit conferred
the insurer in question would be that
the insure could rely on its use of the
Standardized Survey as prescribed, i
lieu of having to marshal the statisticg
analyses, expert withesses and other,
costly technical evidence that would
otherwise be necessary in order to
refute the accusation that the labate
component of the claim settlement or|
adjustment was violative of Insurance
Code section 790.03.

Accordingly, the presumption set fortl
in the proposed regulations is not
illusory. Rather, it provides a valuable
benefit to insurers who use a

Standardized Survey as prescribed.

Response to Comment # 15.4:
Common cannons of construction
allow for common interpretations of
words. AiCharg® andfinon-discounted
are common words the English
language that do not have specialize(
meaning that woul require a section
giving a special definition as part the
proposed regulations

The Department disagrees that the
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The proposed regulations require that a geographic area yield rates {
are Afair and equitable. o They
geographic area for an auto body repair shop shall comprise six (6)
Responding Qualified Auto BodyRépa s hopso cl os e
guestion. Since it says fAshall
area larger than the six nearest responding body shops. We heard
testimony today from both sides suggesting that this arbitrary limitatig
will result in unintended consequences. Any survey so narrowly dr
will seldom yield fair and equitable labor rates, as required.

standardized survey is any more
susceptible to inflated rates than
surveys currently conducted by
insurers; current insurer surveys take
rate responses at face value without
independent verification and are
equally susceptible to rate inflation.
The Department is not proposing a
survey mechanism for inflated rates,
only market rates that are not
negotiated down by agreement betwg
a bodyshop and insurer. Negotiated
rates are discounted and not market
rates. The responding shop should
reply to the survey with its regular,
norntdiscounted, nomegotiated rates,
so that shops that are not among the
insurersodé preferr
nsurerso6 DRP (Dir
do not set the prevailing rate for a
given geography with discounted or
negotiated rates. Many repair shops
fall outside of the various DRP
programs in place by the largest,
nationwide insurersThe Department
has expaded the geographic area in i
voluntary Standardized Survey to
address industry
concern as discussed at length in the
following response (15.5).
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Robert Peterson
Santa Clara University

April 24, 2015Labor
Rate Comments*

*These comments were
originally submitted in
response to a different
CDI rulemaking.
Commenter attached
them to his 4/21/16 lette|
regarding the currently
proposed antsteering
regulations.

Comment # 15.5
There is an area close to my university that looks like auto body row.
click onthis Google Map link:

https://www.google.com/maps/search/Auto+Body+Repair+Shops+Near+Santa+Clara+University/ @37.
8,-121.9435833,14.53z

Note that one of them is called German Auto Body. If they specialize
Mercedes repair antharge $100/hour, does that mean that Economy
Auto Body and Paint can raise its rates to $100/hour simply because
located near German Auto Body? If a number of dealerships, with hi
auto body repair rates, are within a few blocks of Economy Autty Bo
and Paint, does that mean that Economy can raise its rates to insure
the dealer rate, even though Economy is not a dealer?
You could get six shops within a block or two. Any outside that area
simply do not count, even if they are within a 5 minugdk. This is
particularly odd because tléstances that are considefedi nr e a s 0
in the proposed steering regulations are more than 10 or more than 2}
miles, depending on the area. This would suggest that the relevant m
IS more congruent witthese distances.
The regulation requires that the survey results by submitted to the D¢
Again, if | am reading this correctly, the survey for each shop consist
the rates of that shop and the nearest 5 other responding shops. Th
means that therare as many geographic areas as there are shops. 5
shops, 5,000 different geographic areas, and 5,000 surveys to be
submitted. Perhaps | am reading this incorrectly.

Response to Comment # 15.5:

The German Auto Body Shop would
likely be the highest payg shop in its
geographic area. If so, then under the
proposed regulations, German Auto
Body Shopdés rate
be included in the prevailing rate
calculation, which states that the
prevailing rate would be that of the
shop that representsanple majority
(e.g. the rate charged by the fourth sk

out of six). The
mischaracterizes the impact that one
shopds rate woul d

prevailing rate calculation and the auf
body repair marketBecause of the
simple majorityapproach, the rates of
the highestand lowestcharging shops
in any geographic area are effectively
thrown out. Additionally, if a shop
tried to artificially charge a higher rate
that is not cosbased and competitive
with other nearby shops, then thei
likely lose business.

The Commenter sod a
Anti-St eeri ng Regul &
of funreasonabl e

area is flawed. In the Anfteering
Regulations, the Department is defini
what is an unreasonable distance for
insurer to require a claimant to drive
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for a vehicle inspection. This is
completely different from the propose
regulations which is determining a
market area for a specific Geographig
Area for labor rate surveys. The issu
that eachregulation intend$o address
arecompletely different, and thereforg
not relevant to these regulations.

The example oGerman Auto Bodys
flawed. The rate is set by each repair|
shop with an eye toward competition
consistent with cost recovery and
adequate margins. Shogagse their
rates in accordance with their costs a
try to maintain some competitive
advantage with price, quality (e.qg.
numerous special certifications), or
superior service.

In response to this and other commel
the Final Text of Regulations refleca
change to Geographic Area under
subdivision (8)(D). A periphery was
added, so that a geographic area ma
be expanded in most instances to
include more than six shops, given th
one more mile is added to the sixth
closest shop, and all shops withimth
mile are also included in the
geographic area. Under this
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amendment to the proposed
regulations, the average number of
potential shops in each geographic a
increases from 6 shopsdo average ol
about 2 shops, with many shops in
urban areas havirgp or more shops
and some even having up to 80 orm
shops in their geographic area. The
Department believes this resolves the
concern expressed by the comment.
The rate in the Final Text of
Regulations is now specified to be the
rate charged by thmajority of shops in
a given area. There aré 8hops on
average in each geography and as m
as 50 or more in some urban areas. |
rural or more isolated areas, the
averages are the smallest and the
geography is more likely to be just siy
shops. The 1025 mile range in the
Steering regulations (which has been
amended to 225 miles in the revised
text) is inapposite to the proposed lak
rate survey regulation. The Anti
Steering regulations set an outer limit
for the distance an insurer can requir
consumer to travel for a vehicle
inspection, whereas the labor rate
regulation is concerned with setting a
market price for shops within a radius
that a consumer might travel to find @
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price quote. By conflating the anti
steering distance rule with the
geayraphic area radius, Commenter
fails to acknowledge the different gog
of the two different regulations.

The Department believes that shops
compete on many different levels,
including cost, quality of repairs, and
the length of time it takes to complete
the repairs. Shops that provide highe
quality repairs will inherently possess
an advantage when trying to attract
customers over shops that do rfat.
economy shop that raises its rates to
equalits neighbors is not more
attractive to potential custometdnder
the current environment, without the
proposed regulations, there is nothing
that would stop Economy Auto Body
from raising its rates if it wanted to. S
clearly there are other market forces
checking this behavior.

In light of this and other coments the
Department has expanded the
geographic area one mile out from th
sixth shop to create a more realistic
market.
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Comment # 15.6
Much turns on the shopos

the posted rate, so shops, unless there is some good reason to the ¢

will simply post higher rates,théndi scount 0O

Apost g

t hem.

DRP rates include the traaéf of
increased business for lower hourly
rates and as such are not an accurat
representation of enarketwide
prevailing rate.

Finally, while it is correct that each
shop will be the center of its own
geographic area, there is no languag
the proposed regulations that is
susceptible to being misread to indica
that the insurer must submit multiple
surveys, nor does the commenter
identify any such language. Rather, i
the Amended Text of Regulation, at
Section2698.91(d)(1)(D) it is express
stated that the (singular) Standardize
Survey that is submitted to the
Department shall contain the preuagy
rate for each of th&eographic Area]s]
(plural) surveyed as defined.

Response to Comment # 15.6

Auto body repair shops have every
incentive to post a competitive marke
rate, as noted by auto body shops
during the public hearing. Consumers
concerred about the price of repairs
will look at the posted rate and will be
deterred by a posted rate that is too
high above the market price, and go {

#973304.14
118



are not, then, to be included in the survey. The market rate then be
the posted rate regardless of what repair shops actually charge. Wh
the MSRP on a new car? Likewise, while one may not use a D& rg
the survey, tdhegcmantesie pasimeador
survey. Again, a reason to post an inflated rate. In California, shops
not post their rates, and when they do, they need not charge the pos
rate.

While one witness saidehwould lose business if he posted a higher ra|
that seems doubtful. Pushing the posted rate by $15 or $20 is not lik
make a potential customer turn on his or her heals. Once engaged,
manager can present the lower, discounted, rate. Aftdéingethe
insurance company, the shop can then also ask the customer to sign
complaint that they will obligingly send to the DOI.

Although this seems to be an almost intractable issue that has been
churning for over 15 years, | would respectfully sugdjest these
proposed regulations need further work.

another shop. In fact, the posted rate
does often reflect the market price, fg
fear of losing a consumen &
competitor.

Additionally, see Comment #27.2
which reflects real world auto body
shop practices, demonstrates that
posted labor rateat auto body shops
are valid and excellent indgitorsof the
actual market rate and that there is n
incentive to posinflated posted rates.
Additionally, existing antirust laws
act as a deterrent, and prohibit auto
body shops from manipulating the
market and engaging in monopolistic
activities.

Further, based upon this and other
comments, in the amended text, a

s h ® posted rates can be challenge
by the insurer if invoices from nen
discounted work from the last 60 day:
can be produced by the insurén. this
instance the insurer may adjust the
labor rate in the estimate to the lower
of: (1) the labor rate chargeg that
shop for repairs that were completed
that shop during the immediately
preceding 60 calendar days, or (2) th
prevailing auto body rate as determin
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Comment #15.7

Rate Repair Survey

Auto repair policies are by default P.P.O. policies. By contras
when it comes to repairing onefd
bronzetgpl ati num (or, fACadill aco) .
choice, but the legislature made this choice and we must live with.

Allowing claimants to pick the otdf-network shop of their choic
is a clear benefit to owdf-network body shops. Whitbe DOI strives to
bring policies to market at the lowest premium at which an insurer is
willing to do so, the P.P.O. approach to auto repair is bound to drive
repair costs which are ultimately born by insureds. Keep in mind, tod
that the collision ceerage is one of the most expensive coverages in {
standard policy. For example, the 6 month premium for $300/500/10
coverage on my 2013 Honda Fit (with a 21 year old driver with a cles
record) totals $294. Collision and comprehensive for the sametals
$399. Thus, consistent with t}
of insurance, the DOI should do nothing that would inflate rates in the
related, but (in this regard) unregulated area of auto repair.

by the survey.See proposed Section
2695.81(e)(2)(C).

Responsdo Comment #15.7

These comms, which were appende
to Commenterd0s c(
addressing the Dce
Steering regulation, are inapposite, a
they relate to a previous rulemaking
proceeding.

The Department disagrees that auto
repair policies are PPO policies by

i delfta.uo Heal t h i
insurance are entirely different
industries with significantly different
regulatory environments; any analogy
between the two has little probative
value. Furthermore, the significant c¢
expansion in the healthcare systeas
prompted many commenters to sugg
that our healthcg
it is of questionable value for
Commenter to hold up the healthcare
system as a model of an efficient
mar ket . Comment €
bearing on the proposed regulation,
which does not purport to change the
auto repair claims system, or the mea
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At first blush, theproposed auto rate survey regulation is an attempt t
keep within reasonable bounds the cost of auto repairs in the contex
the P.P.O. system. | f surveys
complaints that they were outdated or not followed hass@sonance.
Sadly, the proposed labor rate survey methodology is flawed in many
respects that will artificially inflate rates.

by which insurers administer benefits
The Department disputes that the
proposed regulation will raise
insurance premiums; Commenter hag
cited no factual basis for his allegatio

The Department thanks Commenter {
his acknowledgement that labor rate
surveys are intended to control costs
the auto claims system. The
Department also thanks Commenter
acknowledging the validity of
complaints received by the Departme
regardiry use of outdated or inaccural
surveys. The Department strongly
disputes that the proposed labor rate
regulations will inflate labor rates.
The Department disagrees that the
standardized survey is any more
susceptible to inflated rates than
surveys cuently conducted by
insurers; current insurer surveys take
rate responses at face value without
independent verification and are
equally susceptible to rate inflation.
Commenter 6s commeg
prior rulemaking proceeding and has
probative valuavith respect to the
proposed regulation. Moreover,
Commenter neither identifies the
mechanism by which the proposed
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Let me suggest a welinown analogy. Ask any hospital to tell you whg
t hey fAchar ge o araspirin.aAdganishztleem  axdlude
any discounts, whether by prior agreement or otherwise. The hospits
guote the notoriously inflated
of ficially fAchargeo or bill I f
insurance. Yet, this rate is actually paid by practically noi ceven
those who walk in off the street with no insurance.

The Court of Appeal recognized this realityGhildren's Hospital
Central California v. Blue Cross of Californi226 Cal. App. 4th 1260,
1275, 172XCal. Rptr. 3d 861, 864, 2014 Cal. App. (Cal. App. 5th Dist.
2014) The reasonable value of medical services is not the amount b
but rather the price that a willing buyer will pay and a willing seller wi
accept in an arm's length transaction. Wescourt pointed out, the full
billed charges reflect what the provider unilaterally says its services &
worth. This may or may not be accurate. Merely averaging the billin
rates among hospitals would be a no more accurate estimation of
economic reaty than the billing rate itself.

The auto repair survey suffers from a similar defect. Imagine the ant
trust implications if repair shops implemented a survey of their

Achargemastero rates in order t
Imagineifhe pi t al s coul d average t he
health insurers to pay those rates. The proposed regulation does this
competitive work for the auto shops.

regulation is supposed to inflate labot
rates, nor provides any factual suppo
for his bald assertion.

Commenter 6s coming
to consideration of the proposed
regulation, as he is discussing an
entirely different issue relating to the
flawed healthcare system.

The case cited by Commenter has ng
probative value with respect to the
proposed regulation, as the case
concernghe healthcare system,
whereas the proposed regulation
concerns the auto claims system.

Commenter 6s commeg
as auto repairers do not have
Afchargemaster o r g
overlooks the history of labor rate
surveys, which were originglicreated
by insurers to control costs, not
imposed by the Department.
Moreover, the comment has no beari
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The survey rules not only invite, but counsel, adverse selection. The
no good reason for a shop charging middling or lower rates to respor
the survey. This would simply lower the average rate and make it hg
to deal with insurers. In fact, the proposed regulation counsels as m
AFAILURE TO COMPLETETHIS QUESTIONNAIRE IN FULL MAY
RESULT IN ITS EXCLUSON FROM THE AUTO BADY LABOR
RATE SURVEY FILED WITH THE CALIFORNIA DEPARTMENT OF
| NSURANCBI & fiwarningo also cou
return the survey. Also, since nothing is under oath, and there is no
requirement (if | heard correctly at the hearing) for shops to post thei
rates, and (unlike insurance companies) certainly no requirement thg
charge their posted rates, the survey invites inflated rates.

on the proposed regulation, as the
proposed regulation does not create
requirement for labor rate surveys, bt
only enables an insurer to obtan
rebuttable presumption that their
survey obtains a fair result if they
properly complete a survey as define
by the regulations.

Commenter 6s commeg
as it pertains to survey rules
promulgated during a ncabsolete
rulemaking proceedingCommenter
proceeds from the flawed assumptior|
that an auto repairer knows whether
her/his rates are higher or lower than
the prevailing rate. There is no
incentive for shops not to complete a
survey because, even if their rates ar|
lower than the prevailig rate, they are
not entitled to the higher prevailing
rates, but only their lower rate. Shop
have no incentive to inflate their labot
rates because it having a high rate
drives away consumerd.he
Department disagrees that the
standardized survey isamore
susceptible to inflated rates than
surveys currently conducted by
insurers; current insurer surveys take
rate responses at face value without
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|l ndeed, Fredds Discount Auto B¢
because Fr allobits ratds. Gr,cablaast, that is what they
represent.

Imagine the following dialogue:

Ni gel Hey, Manny. We j ust

thirty this month. Should | toss it in the dustbin?

Manny: We are one of the lower priced shops in theauwinty
area. There is no good reason to fill this out. In fact, there arg¢
good reasons not to. It will just lower the rates insurers will be
willing to pay. In addition, anything we submit puts a cap on w
we can charge because insurers can lower our estimate to ou
response to the survey. Of course, if we failed to respond an
they entered our rates i n t#h
different. Toss it in the trash.

Nigel: Just a second. Allit says is that we declare that the
information provided is true and correct. What happens if we
put down $100 per hour for all of the different rates?

Manny: Nothing that | am aware of. Nothing sayesmust
actually make people pay whatever rate we say we charge.
Remember when | had that accident and had no health insura
The hospital sent me a charge for $5,000. | was only there fo
hour. | objected and went through the bill with thenpoihted out

that they were charging $25 for a gauze pad. | offered to get 1

independent verification and are
equally susceptible to rate inflation.
Moreover, the proposed regulation
allows insurers to pay a lower rate thi
a shopbdés quoted r
produce invoices showing that a shoy
charges a lower rate.

Commenterds di al ¢
counterfactual and does not address
proposed regulation.
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a whole box of gauze pads instead of paying $25 for one pad.
know what? They settled the whole bill for $1,000. If hospital
can charge one rate and actually chargeneet rate, so can we.
So, maybe we should fill out that survey after all, if you know
what | mean. Heh, heh, heh (conspiratorial laughter).

At the hearing Mr. Cignarale defended the 110% enhancemer
more expensive shops on the basis that, des@tsean or median
results of the survey, there is a range surrounding the result that is
reasonable. Oddly, the DOI has less concern when pitdkéfgmo s t
actuariallyo sound rate (rather
for coverage.

Thus,a repair shop that charges more than the survey results
support over the last 90 calendar days may bump its rates by 10% a
the Aprevailing auto body rate.
the mean or median, clearly a shop that chdegs®ver the prior 90 dayj
should be content to have its rates reduced 10% below the indicatior
the survey. This, however, will never happen for at least two reason
First, the DOI 6s regulation i gr
and median. Send, the adjustment only occurs if the repair shop
Avoluntarilyo presents the | ast
shop will #Avoluntarilyo shoot i
regulation biases the results towards higher rategpéct, too, that the
| ower repair shopds rates woul ¢
qualifying. As with the survey itself, only inflated rates would aid rep:s
shops under this regulation.

The hearing referenced by Comment
was for a nowobsolete rulemaking
proceeding and has no probative valy
with respect to the proposed regulatic
The Commenter is referencing a Pre
Notice Hearing.

Commenter 6s commeg
survey methodologgromulgated
during a nowobsolete Department
rulemaking, and has no probative val
with respect to the proposed regulatic
The Commenter is referencing Text
from a PreNotice Hearing.
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The proposed methodology also inflates costs ithemavay. Put
the range of repair rates on a graphwill be a curve, with lower rates

on the | eft and higher rates of
will be near the peak of the curve. Once this rate is known, repair sh
chargingless han the prevailing rate

survey to match the prevailing rate. There is simply every reason to
S0, since that is the rate insurers must pay, and with respect to owne
insured vehicles, there is no price comjati when choosing shops
charging that prevailing rate. As far as uninsured owners are concer
the shop may charge lower rates if they choose and likely could ever|
excluded these Adiscountedo r at
Consequent | yssunteyhvdll incluslexféw oy ne autodepair
shops that fAchargeo | ess than t
on the low side of the curve, the peak of the curve will move to the ri
(up). This pattern will, then, be repeated with the next sueved so on.
Because of this adverse selection, the mean or median will be artifici
pushed up every year.

Let s apply this to the exar
(1), the prevailing rate is $67.50. Holding inflation constant, in the
following year the four shops with rates of $64, $65, $66, and $66 wi
move their rates to $67.50. The new prevailing rate will be $69. The
year the four will raise their rates to $69. Assuming the other two mg
expensive shops do not raiseir rates (although the methodology invit
them to do so), the prevailing rate will move to 70. The next year the
prevailing rate will be $70.67. This process will stop only when the n
prevailing rate equals the highest rate charged by the mostsaxpshop
($73 in this case).

Commenter ds ¢ o0mmg
survey methodology promultsd
during a nowobsolete Department
rulemaking, and has no probative val
with respect to the proposed regulatic
The Commenter is referencing Text
from a PreNotice HearingMoreover,
shops charging less than the prevailir
rate are not entitled to paid at the
higher prevailing rate.

Commenter 6s commeg
survey methodology promulgated
during a nowobsolete Department
rulemaking, and has no probative val
with respect to the proposed regulatic
The Commenter is referencing Text
from a PreNotice Hearing.
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In example (2), the three shops charging less than $67 would
their rates to $67. The new rate would be $67.67 (the greater of the
or the median). Again, this upward climb would repeat itself each ye
until the pevailing rate equals the highest rate ($70 in this case)

Let me put the point another way. Assume for a moment that
regulations allowed insurers to charge rates base on the average rat
charged by other insurers in the relevant territory. If theynsidd a
survey conducted under the above parameters, the DOI would reject
false and misleading.

The mischief of this kind of labor rate survey may fade with th¢
adoption of seldriving cars. It is hard to imagine that OEMs, who wiill
likely be reponsible for injuries caused by cars in siiving mode, will
allow them to be repaired at shops other than the ones the OEMs
authorize. If repaired at other than an authorized shop, the OEM ma
void the warranty or cause the OEM to disable thedsélfng feature.
Repair shops may oppose this. But no matter how loudly they cracke
their whips, buggy whip manufacturers are only curiosities today.

Some Suggested Improvements

The current protocols for the labor rate surveys are so flawed
they shalld not go forward. Arriving at truly accurate estimates for wh
shops charge may be an intractable problem, but there are some cha
that may bring the results closer to reality.

Commenter ds ¢ o0mmg
survey methodology promulgated
during a nowobsolete Department
rulemaking, and has no probative val
with respect to the proposed regulatic
The Commeter is referencing Text
from a PreNotice Hearing.

Commenter ds ¢ o0mmg
counterfactual, as it requires an
assumption contrary to the effect of tf
proposed regulation.

Commenter s ¢ o mme
autonomous vehicles is irrelevant to t
proposed regjation.

Commenter 6s commeg
survey methodology promulgated
during a nowobsolete Department
rulemaking, and has no probative val
with respect to the proposed regulatic
The Commenter is referencing Text
from a PreNotice Hearing.
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Part of the difficulty lies in the current twteaded regulatory
scheme. The DOI cannot regulate body shops, nor can the BAR reg
insurance, yet the two regimes act as one economic unit with respec
auto repair. The DOI can, however, regulate to some extent the obli
of its insurers. Some of the changesmprove the repair labor rate
survey might include the following.

--Provide that insurers need not accept estimates from shops
do not complete the survey. At present there are disincentives for lo
charging body shops to respond, and theréenaentives for more
expensive shops to respond. This provision would incentivize all
surveyed shops to respond.

--Provide that insurers need not accept estimates from shops
do not declare under penalty of perjury that their answers are true an
correct. At present there are no real consequences for inflating rates
the survey. Indeed, there is every reason to do so since insurers ma
reduce the hourly rate to that included in the shops answers to the st
See (m)(2). An under perjury daration gives a nudge towards accura

The Department agrees that it regula
insurance and BAR regulates auto
repairers. The remainder of
Commenter 6s remar
economic unito i§g
and Commenter provides no basis fo
his assertion.

Commenter s suggse
contrary to statute, which provides thi
California consumers have the right t
select the auto repairer of their choice

A

Commenter 6s sugge
contrary to statute, which provides th
California consumers have the right t
select the auto repar of their choice.
Moreover, requiring surveys to be
signed under penalty of perjury
provides a disincentive for repairers t
complete the survey; the proposed
regulation requires strong auto repair
participation in order for the survey
system to work
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--I am not certain whether all licensed repair shops must post
rates. | thought | heard at the hearing that they did not, but | may ha
misheard. If not, provide that insurers need not accept immad¢stfrom a
shop that does not have prominently posted rates. This, at least, giv
some meaning to sec. (m)(3) which allows insurers to lower the rate
posted rate.

--Include a question in the survey requiring the shop to declar¢
how long its warant for materials and workmanship lasts. Provide tha
insurers may disclose this information when discussing the informatig
they may provide under sec. 758.5 (b)(2). While these regulations a
designed to fix the minimum price insurers must apprdnes; are not (I
should hope) designed to stifle competition on quality of work. The
warranty is a major protection for consumers. It is part of what they &
purchasing. A question like this on the survey may also encourage &
shops and insurers to imgve their warrantieé again, a benefit for
consumers.

--Provide that an insurer need not accept an estimate from a g
if the insurer has reasonable cause to believe that any of the answer
survey are false or misleading. Although the pgrileclaration may hely
dampen the numerous invitations in the current regulations to inflate
this provision adds a valuable check on overly enthusiastic rate estin
As with housing discrimination, there is always the background risk t
insurgs may send a checker with a wrecked car to see if the survey
declarations actually match what the shop does in practice.

A

Commenterds sugge
contrary to statute, which provides th
California consumers have the right t
select the auto repairer of their choice

Commenterds suggse€
the scope of the proposed regulation
Warranties are nat labor rate.
Moreover, Commenter is incorrect in
his assertion that the labor rate is
intended to fix the minimum price an
insurer can charge; there is no
requirement that any insurer conduct
labor rate survey.

Commenterds sugge€
contary to statute, which provides tha
California consumers have the right t
select the auto repairer of their choice
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-OK, the most controversial
rates in the survey. If these are not included, than the resilss ar
skewed as they would be if you
without including what they really charge to HMOs, PPOs, etc.

As noted in the L
Statement of Reasons, the proposed
regulations prohibit the use of Direct
Repair Rates, given that DRP rates d
not accurately reflect the market rate
because they tend to be a contracted
lower rate based on an increased
volume from the insurer. The propos
regulations allow the posted rate of a
i nsurer6s DRP shag
their posted (rather than discounted
rate) in the survey.

Tommy Sarac, North
Ranch Body Craft

April 21, 2016
Written Comments 18P:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 161
0 StandardizationStandardize auto body labor rate surveys to
effectuate fair and equitable claim settlements or adjustments of
rates.

Up-to-Date Surveys conducteshall contain current labor rates
Sample Sizelnsurers shall be required to send a survey
guestionnaire to all Bureau of Automotive (BAR) licensed auto b
repair shops in the specified geographical area.

0 Auto Body Repair Facilitied.abor Rate Surveyshall use only
labor rates of auto body shops licensed with BAR.

O¢ O«

0 Equipment & InsuranceOnly labor rates reported by auto body

Response to Commen# 161

The proposed regulations provide a
standard methodology, thiatoptional
and voluntary for insurers, for
conducting labor rate surveys which
would provide a fair and equitable
labor rate survey result.

The proposed labor rate survey
methodology also addresses the issu
of conducting ugo-date labor rate
surveys ly designating that only
surveys filed less than a year will
gualify as a Standardized Labor Rate
Survey, with a mechanism for a
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shops that meet specified equipment, insurance and other specif
requirements may be used in the Labor Rate Survey.

0 No DR Rds:dabdr Rate Surveys shall not use any discour]
rate or DRP rates in survey to determine prevailing auto body rat
0 Geographical Areastabor Rate Surveys must follow specified
geographical areas as outlined in the regulations.

0 Standardized Questionima: Insurers must use a specified
Standardized Labor Rate Survey Questionnaire as outlined in th¢
regulations.

0 Direct Responses from Shop@nly direct responses from the
shop based on the Standard Questionnaire will be acceptable. L
rate surveys emot rely on estimates, thighrty estimating software
systems or subrogation reimbursements.

0 Surveys Public InformationThe Labor Rate Survey shall be
submitted by insurers and reported to the Dept of Insurance. Re
made public.

Please oppose atggislative to stop regulations from moving forward.

possible extension to a maximum of
two years.

Further, the proposed regulations
address all of the other issues raised
thecommenter. The proposed
regulations address sample size, usif
licensed repair facilities, the shop mu
meet certain equipment and insurang
requirements, discounted DRP rates
not permissible, specific geographic
areas are required,

the proposed redations do require thg
a survey be mailed to all BAR license
shops, and most of the survey results
would be made public.

Terry Lambert, Collision
Center

April 21, 2016
Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment #17.1

Terry Lambert from Collision Center.

The statement you just made said that it's not mandatory for them to
survey rates. Is that correct

Okay. | just have a question with the insurance companies routinely
charging higher premiums. Why do they continually fight against
collision repair centers for raising their rates?

We suggest it's because there's a double standard for raising rates a
followed by insurance companies.
I'll illustrate this with an example from Allstate Insurance from a recel
article in the Collision Industry Press in the All State standards for rai

insurance rates.

Response to Comment # 17.1

The proposed regulation does not
mandate the proposed labor rate sur
be used by insurers.
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Comment # 17.2

# 1, raise the rates when profiargins aren't acceptable.

# 2, raise rates on a markst-market basis.

# 3, raise rates for an appropriate and acceptable return for investors
# 4, raise rates even when the inflation rates are even.

# 5, raise rates when costs to recover these gogtkly and raise rates a
long as it's justified by market and economic standards.

Overall we find these to be very logical, acceptable and consistent w
any forprofit corporation. However, the analysis of these six standar
bades the question: Wlare collision repairers not provided the same
right to raise their labor rates by applying the same standards? It's
because there's a double standard rate.

Comment # 17.3

Our employees in the Collision Repair Center would love to have a r:
as well. Some of these insurance companies haven't raised rates in (
eight years. | know they've raised their rates on their premiums but t
haven't raised rates for the body shops.

All of our collision techs would like to have a raise. If we don't haye ¢
collision techs left- it's getting harder and harder to find collision tech
because the raises and the wages aren't there. With the minimum w
coming up and being raised, if we don't get raises in the body shops
the insurance industry doesstart raising the rates for the body shops,
there won't be anybody left to repair the cars.

Thank you.

Response to Commend# 17.2

The Department believes it has put
forth a proposal that mitigates these
concerns and provides fair and
equitable claim settlements for all
parties involved.

In addition, auto body shops are free
raise their labor rates. Nothing in the
propo®d regulations would in any wa
i mpinge upon a fr
to raise their prices.

Response to Comment # 17.3

The proposed regulations attempt to
account for increasing auto body repsg
costs on an annual basis by requiring
either a new survelye conducted, or
applying a CPI adjustment as descrily
in section 2695.81(d)(1)(C). This CPI
adjustment utilizes the Monthly (All
Items) Consumer Price Index for All
Urban Consumers for California. Usir
annualized monthly data based on
when the survey wsaconducted shoulg
minimize any lag of minimum wage
increases in the CPI data and lead to
fair result while also minimizing costs
to insurers. Additionally this
adjustment is only allowed once, afte
which a new survey needs to be
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conducted to retain threbuttable
presumption.

Auto body shops are free to raise the
labor rates. Nothing in the proposed
regulations would in any way impinge
upon a free enter
their prices.

Armand Feliciano, ACIC

April 21, 2016
Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 18

Good morning. Armand Feliciano with ACIC. ACIC is the Property
Casualty Insurers Association of America. We represent about 1,00(
insurance companies nationwide in national trade. We do plan to su
comments. So folks, my comments on a couple higtdigere.

| want to thank the Department for holding a hearing. We have
significant concerns. Based on our past comments, | think you folks
know that, but | was going to highlight some of these.

Comment # 18.1

Let me start with authority. We've takariook on the Insurance Code
section 758, 790.10, 12921, 12926. It's still our opinion that there's n
authority there for a prescriptive Labor Rate Surveys.

758 talks about, you know, If you do them, go ahead and submit it to
Department. You ideify the names and the addresses of the body sh
surveyed.

790.10 is about a general stat sheet. It doesn't even talk about that.

Response to Comment # 18
Thank you for the back ground
information.

Youdewelcome. The Departmeis
happy to hold this hearing.

Response to Comment # 18.1:

The Department disagrees with the
Commenter. There is sufficient
authority in the proposed rulemaking.
The cited statutes clearly speak to
Labor Rate Surveys and the
Depart ment &tongly os i
supported by the statutory language
cited in the proposed regulations.

In addition, the commenter incorrectly
states that the Labor Rate Survey
described in the proposed regulations
are prescriptivé they are not the
proposed regulations arenely, 100%
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Comment # 18.2
We're not alone in that interpretation. | think the Department knows {
in 2006 there was a similar proposal on the table for Labor Rate Sur\
And | believe the OAL, the Office of Administrative Law, took a look ¢
those sections and said, Yes, treers authority for this and | think they
rejected the rates. We'll submit those in the comments.

| just wanted to go on the record to let you know that it's still our posi
to this day that there's no authority for the regs. That's where we we
the authority issues.

optional for all insurers and in fact all
Labor Rate Surveys are purely, 1009
optional for all insurers.

The commenter is misstating the text
790.10. 790.10 actually is an
extremely broad and explicitly clear
statute that supports the Conssioners
authority to promulgate these propos
regulations. 790.10 states in part
NéThe commi ssi one
shall épromul gat e
regul ati onséo
Response to Comment # 18.2:

The Department disagrees since the
proposed regulations are substantiall
different from the Regulations from
2006. The 2006 Regulations require
insurers to conduct a specific,
prescribed, methodology, whereas th
proposed regulations are a purely,
100%optional labor rate survey
methodology that would result in but
rebuttable presumption of validity.
Therefore on the most basic level the
proposed regulations are completely
different and distinguishable from the
2006 Regulations, and will be approv
by the OAL.
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Comment # 18.3

| didn't know if you had a question, so.

Sorry. | have a couple pages here, so.

If you can give me some time and patience.

Necessity. So again, we also don't believe the Department has
demonstrated in thellemaking record substantial evidence at this poi
We saw the line that says, quote, "Hundreds of complaints from
consumers and auto body repair shops alleging specific instances wi
consumers were forced to pay -@fitpocket costs or shops were depd
of their reasonable charged rates."

All right. Well, that's a general statement. You know, we've been ask
for a while if there's any specificity to this. So as far asobyocket
costs, is it conceivable that maybe the consumer didn't kresvittéy
went the labor cost and it wasn't covered, whatever the services are.
Maybe they were told it was covered and then found out later it wasn
covered. So | guess what we're looking for is: We have not seen thg
of those complaints. It's jupresumed that it's all against insurance
companies and we don't know what the other side of those complain
look like.

Comment # 18.4
Second, more fundamentally, we don't agree that the body shops are
consumers. Okay? In our view, they are a business with a financial
of this process. We may disagree on that but that's where we are as
necessity.

Response to Comment # 18.3:
The Departmensupportedvith
substantial evidence in the filing
documents the necessity for the
proposed rulemaking. The Departme
states in detail that hundreds
complaints were filed in the
Informative Digest, and detailing a
main summary of the complaints.
Furthermore, theublic rulemaking file
contains all of the complaints that we
filed with the documents detailing eaq
individualized complaint.
The Commenter had
complaints because at that point in
time, had not yet requested to see thg
complaints whictwere added to the
public rulemaking file. The
Commenter has since requested to v
the complaints.

Response to Comment # 18.4:

The issue of whether body shops are
consumers is not a substantive issue
the proposed regulations. However,
auto body shps are members of the
public who may be financially harmeq
by the use of unreliable labor rate
surveys and, in many cases, pass thi
financial harm caused by insurers on
their customers, who are forced to p4g
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Comment # 185
Moving on to the role of the Department. We believe one of the core
objectives of this regulation is inconsistent with a mission of the
Department. If you look at the Department's website, it's pretty clear
about consumer protection, is onelué tore values of the Department.
And we get that part. But if you look at some of the statements madg
this regulation- I'll just read off to you exactly what we're talking abou
here. We reviewed the Department's policy statement overview for t
regulation on pages 6 and 8. The Department's initial statements of
reasons on pages 37 and 40. And there are some statements made
by the Department that we think is inconsistent with the mission of th
Department.

Let me quote: "The Departmenipects 1.15 million in benefits will be
passed on to the auto body repair shops and policyholders," end qug
Another statement: "They will also prevent auto body repair shops fr
facing the dilemma of whether to accept a financial loss or bill the
consumer for the shortfall between the insurance payment and the
estimated cost of repair,” end quote.

So a couple points on the statements. First, in our view, it is simply 1
the role of the Department to interfere in the free market system and

proposdaws that could benefit financially benefit the auto body repai

the outof-pocket cost difference
between lhor rates based upon
unreliable surveys reasonable rates
charged by auto body repair shops.
Also, in some cases, shops may not
receive sufficient labor rate to cover
costs necessary to ensure that repair
made in a workmanlike and safe
manner subjectinthe customer to the
risk of future harm.

Response to Comment # 18.5:

The proposed regulations is consiste
with the Depart me
protecting the public and consumer
protection.

The Commenter ds (
Initial Statement of Reasonstaken
out of context. The Commenter has
simply chosertwo instances within the
forty-four paged Initial Statement of
Reasons and ten paged Notice of
Proposed Rulemaking, in an attempt
illustrate that the proposed regulation
is aimed at protecting onuto body
repair shops, when the stated purpoy
of the regulations (as noted in the
Initial Statement of Reasons) is to
provide insurers with a mechanism to
support the use of labor rate surveys
when settling automobile insurance
repair claims in a fajrequitable and
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shops. We disagree that the regulation will necessarily benefit const
as higher labor rates for the increasing insurance premiums.

Comment # 18.6
And third-- and this is more general. So we get what we're talking ak
here. There's financial disagreements between parties: Policyholde
repair shop, insurance company. That financial disagreement is not
exclusive in the property casualty worlbdhave health care.

reasonable manner, as required by Ins
Code section 790.03(h), in an efftot
protect all insurance consumers and
claimants who may be financially
harmed be the use of unreliable labot
rate surveys.

Within the Notice of Proposed
Rulemaking and Initial Statement of
Reasons, the Department has clearly
outlined numerous benefits of the
proposed regulations to Consumers &
the general public, which is consisten
with the Depart me
The proposed regulations do not
interfere inthe free market system, ng
are they intended to financially benef
auto body repair shops.

One of the problems the proposed
regulations addresses are unfair or
unequitable settlements based on
unreliable or outdated auto body labg
rate surveys. Coosners are then
forced to pay the owdf-pocket cost
difference, and therefore, is aimed at
consumer protection.

Response to Comment # 18.6:

Just because there is a potential
disagreement between parties does 1
mean that consumers should pay the
out-of-pocket cost difference where a
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If I went out, out of network, to a doc, yeah, I'll pay extra because, yo
know, the insurance company might only pick up 80 percent of that
because it's out of network. So that is also happening in a big picturé
world. And our pait really is: If that's the goal, one of the objectives
this regulation, that's a lot bigger policy question we're talking about.
Right? That's not something that should just be dealt here in a regulg
process. | mean, quite frankly, the propemwesfor that is the legislature
| mean, you got policymakers deciding on saomtracted doctors and
providers today. They have bills on this. It's a big issue. | guess tha
our point. If that's the goal, then we got to make it an issue to deal w

Comment # 18.7
Reasonable alternatives. So we believe that the proposed regulatior
onesided. |think we're pretty clear that we've said that all along.
There are other parties that need to weigh in here.

Look, we hear the Department's argument. There's some complaints
auto body repair shops, believe they're underpaid. But there is a flip
to that. What about overpaying via high labor rates? We think that's
equally important for policyholdersiNe think it is.

You know, there was a discussion by the previous witness about rate
Let's talk about rates. Insurance rates are highly regulated in Califorr]
highly scrutinized. We can't even just lower our rates. We got to file

something to loweour rates if we wanted to.

unreliable or outdated survey is used
justify a claim. This would be unfair
unequitable to the consumer. The
Commenter6s heal't
not shed light and is dissimilar to the
auto repair industry because abtmly
repair cl aims ar e

Although legislation may be used to
address some of these issues, the
existence of legislation does not
prohibit the Department from using itg
regulatory and rulemaking power to
address the pressing issuesated by
unreliable or outdated auto body labg
rate surveys. In this case, the
regulatory process is the appropriate
process to address these issues.

Response to Comment # 18.7:
Insurance rates is beyond the scope
the proposed rulemaking.
Subdivisbn (4)(B) states specifically,
that the insurer is not required to sury
shops in order to confirm the specific
standards of the proposed regulation
Thus there is no need for the insurer
check to the body
labor form to ensure the gp qualifies.
Therefore, there is no cost associate(
with the proposed regulations requirir
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As we understand the labor rates on their side, they're not even requ
post labor rates. We don't even know. So one of the questions | col
ask, Well, how do we verify this? How do we even know what the ra
are? And don't know the answer to that. I'm justt's a rhetorical kind
of question at this point because obviously our folks have to survey t
under these regs and, you know, that's their big concern. There's sor
this, Yeah, our rates are regulatétle can't raisehem unless you guys
approve it.

Comment # 18.8

But on the other side of that, we don't even know what we're dealing
there.

So here's the point and I'll close up real quick, Geoff. We said all lon
our proposal that we really neadask force on this at this point. We fe
like, Yes, you guys got complaints. And Yes, you're going to put it of
insurance companies. Well, what about the other side? That's the
guestion we don't have. Right? | know you said you reached out to
Bureau of Auto Body Repair. We did too. And they need to be on th
table. | mean, if we're going tewe're going to be hold to this standarg
what about the standard on the other side? And that's what's missin
frankly. That's the point we'teoking at.

Comment # 18.9
And if you folks want to do a task force, we'll be happy to invite all th¢
stakeholders that need to be at the table: The BAR, policymakers.

So I'll stop there and thank you for the opportunity to comment. As |
we are going to be submitting these comments later, so. Thank you.

insurers to check the accuracy of a
shopds admission.

Response to Comment # 18.8:

The Department thanks the Commen
for the comment. However, a task
force was used in the past, and did n
lead to a fruitful result. At this point,
the Department is proceeding with th
proposed rulemaking given the numb
of years that was invested into the
rulemaking and the reason that the t3
for failed to work inthe past. The
Department has reached out to the
Bureau of Automotive Repair, who
were invited to participate, but chose
not to. Only the Bureau of Automotiv
Repair has the authority to regulate
auto body repair shops.

Response to Comment # 18.9:
The Department thanks the Comment
for the comment. However, a task
force was used in the past, and did n
lead to a fruitful result. At this point,
the Department is proceeding with th
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Comment # 18.10

MR. CIGNARALE: Armand, two quick questions. You mentioned un
Authority this prescriptive nature of regulations given that they move
from a mandatory onsided surveyo a recommended survey the insur
may or may not choose to do. How does that play into your use of th
term "prescriptive?"

MR. FELICIANO: Right. So that's a good question, Tony.

So | guess what's happening here in practical terms, the regs does s
"recommended,” but it's very silent on what happens if you don't do if
And we know today from our companies, they are submitting other
methodologies and that's very silent. Right?erg's nothing in the regs
about other methodologies that are going to be accepted. So by sile
our policy-- because it's silent, you're forced to feel like it speaks
volumes that, This is the way you got to do it. Otherwise, what are w¢
looking at oer here?
| mean, I've gotten the question, You know, we're using this methodc
today, X, Y, Z, and the Department's okay with it. How is that going {
be dealt with? Heck if I don't have an answer.

We've had other conversations where we've askeder@han a labor rat
survey, what's going to satisfy the Department to show that the insur
have done their due diligence in trying to come up with labor rates?

| think, you know, that's the backside of it, Tony, and folks are really
struggling wth that. You know, if they're silent over here and it's in the
books, how does that affect us?

MR. CIGNARALE: Thank you.

Last question: With regards to necessity, you raised the issue of

complaints. Have you reviewed the public rulemaking file?

proposed rulemaking given the numb
of years that was invested inteeth
rulemaking and the reason that the tg
force failed to work in the past.
Response to Comment # 18.10:

The Department feels that there is ng
clarity issue as to what happens whe
an insurer does not conduct the
recommended Standardized Labor R
Survegy. Conducting a Standardized
Labor Rate survey in compliance with
the proposed rulemaking will result in
rebuttable presumption. However, as
referenced in the
Statement of Reasons, not conductin
labor rate survey or a survey not
compliance with the proposed
rulemaking will result imo rebuttable
presumption.

Subdivision (4)(B) states specifically,
that the insurer is not required to sury
shops in order to confirm the specific
standards of the proposed regulation
Thus thee is no need for the insurer t
check to the body
labor form to ensure the shop qualifig
Therefore, there is no cost associate(
with the proposed regulations requirir
insurers to check the accuracy of a
shopds admi ssion.
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Comment # 18.11
MR. FELICIANO: We've not had a chance to see it. | mean, is that
available in the Department? Where exactly is that available at this p

Response tacComment # 18.11:
The Commenter has since been
provided a copy of the public
rulemaking file.

Michael Gunning,
Personal Insurance
Federation of
California

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Michael Gunning, Personal Insurance Federation of California
representing seven members here in California who are autd lzdyg
and home insurance companies.

Comment # 19.1

| would like to talk a little bit about some changeswaild like to see in
the regs today. There will be a coalition letter of all the associations
we will submit those later, but | just want to go through some of the t
that we think i f changed coul d
good beause on the very topic you were talking about, Tony, we do t

itds unclear if you have to do
As Armand pointed out, because it is specified but there is no commy
What i s acceptable i f you donodt

you should add a section in the front that daiysthe beginning of the
regsi excuse mé nothing in this section shall be construed to require
insurer to conduct an Auto Body Labor Rate Survey. | think that just
makes it clear right now.

Response to Comment # 19.1

The Department disagrees that the
proposed regulations creates a clarity
issue as to whether insures are requi
to conduct a survey. On the contrary|
conducting a Standardize labor rate
survey is completely voluntary on the
part of the insurer. Ther$t paragraph
of section 2695.81 states that the
Commissioner are promulgating the
proposed regul at.
standardi zed Iftheéb g
i nsurer elects tadg
(Emphasis added).

The Department believes there is no
clarity issue as to what happens whe
an insurer does not conduct the
recommended Standardized Labor R
Survey. Conducting a Standardized
Labor Rate survey in compliance with
the proposed rulemaking will result in
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Comment # 19.2

Getting into section D, the Standardized Labor Rate Survey under
Currentnessone of the things we think is actually very expensive and
unfair is doing the survey every year. And so, we probably want to s
that to every two years or 24 months. These surveys are lengthy an
conducting them on an annual basis require a su@tamount of
investment in employee labor and expense, and we think that it actug
could lead to collusion and the shops asking for substantial rate incre

every year

since webre doing a

rebuttable presumption. However, ag
referenced in the
Statement of Reasons, not conductin
labor rate survey or a survey not in
compliance with the proposed
rulemaking will result imo rebuttable
presumption.

Response to Comment #9.2:

The Commenter 6s g
cost is very expensive and unfair is
unsubstantiated and overly generaliz
In fact, the proposed regulations
already provide that the survey may [
conducted every two years as reques
by the commenter. Thersey is valid
for 2 years if the CPI under section
2695.81(d)(2)(C) is applied. Thus the
survey can be valid up to 24 months
when the proposed subdivision is
applied.

The Department disagrees with the
Commenter, and believes that collusi
is highly unlikely. As previously
explained, a periphery was added, s¢
that a geographic area may include
many more than six shops, with the
average number of shops per
geographic area of about 20 shops.
This means that in order to manipulat
the market, a shop mustltude with
the five or six closest shops, add one
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Comment # 19.3

Secondly, the regulations say we should survey every licensed auto
shop in California. And by ong
7,000 shops. Thatodés a | ot of si
a more statistically ggopriate number. 25 percent. 35 percent. | mea
survey isndot exactly that. Th ¢
use, but every shop we think is unreasonable and again expensive.

mile and include all of those shops. |
turn every single one of those shops
must collude with every other shop in
its geographic area. Collusion must k
done on the exponential scale, a leve
of conspiacy that is highly unlikely
and the chances miniscule.
Additionally, in the case where any
autobody shop colludes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to investigate and work with
District Attorney's Offices thnaghout
the State to prosecute for insurance
fraud. In fact, the Department has
prosecuted claims against autobody
shops for insurance fraud in the past.
Furthermore, existing antrust laws
act as a deterrent, and prohibit auto
body shops from manipulatj the
market and engaging in monopolistic
activities.

Response to Comment # 19.3:
However, as noted
Initial Statement of Reasons for
subdivision (d)(2), according to the
Bureau of Automotive Repair, there g
approximately 5000 autshops
registered to perform collision repair
services in California. Of those shop
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Comment # 19.4

And section D, again, under (4), under Standards, the regulations reg
that shops need certain standards created by BAR to participate in th
survey. Al t hough, wedre not r e
confirm the repairs but we mustchack t he body sho
Labor Rate form to ensure that the shop qualifies to participate in the
survey, we think this is, again, burdensome and costly on us to checl

accuracy of every submission. We suggest that the regulations eithe

the Department estimates there are
4,000 repair dealers that meet the
minimum standards to be surveyed.
The Commenter 6s ¢
shops is oveimflated and
unsibstantiated.

The Department rejects the
Commenterds suggse€
subdivision (d)(2) to 25%35% The
Comment er 6 s s u-@5s
is a statistically supportable number i
unsubstantiated. With a 90%
confidence level, 25985% sampling i
not statistically significant. This is
especially true (¢
reasoning for 100% of the shops to b
surveyed, the necessity of which is
substantiated in the Initial Statement
Reasons. Furthermore, requiring 10(
of BAR shops to be suryed prevents
potential discretionary picking of shoy
and is fair and equitable.

Response to Comment # 19.4:
Subdivision (4)(B) states specifically,
that the insurer is not required to sury
shops in order to confirm the specific
standards of the propaseegulations.
Thus there is no need for the insurer
check the respons
submitted labor form to ensure the sh
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allow uneuipped shops to participate in the survey or to pay those
unequipped shops a lower rate than the properly equipped shops.

Comment # 19.5

In the prevailing auto body rateand this is the hard one. The regulati
propose that insurers uaeyreater of arithmetic mean or average or a I
of the simple majority of shops, whichever is greater. We think this
method has the effect of skewing labor rates in favor of the shops. A
this could lead to inconsistent methods being used by insafralisthe
shops. There should be one consistent method for all auto body sho
the calculations should be based on one or the other, but not both. |
dondét add an addition to that,
shops, larger shopmore equipped shops, we think this will inherently
minimize or distort these outliers.

qualifies. Therefore, there is no cost
associated with the proposed
regulations requiring insurers to chec
theaccurag of a shopo
The Department rejects that
unequipped shops are allowed to
participate, which would depress the
prevailing rate. The Department
further rejects that the unequipped sh
is paid a lower rate, given that some
these shops actugltio lease the prope
equipment, or contract the work to
another shop with the equipment, an
paying them less than the prevailing
rate would be unfair and inequitable.

Response to Comment # 19.5:

The Department thanks the Commen
for this suggestionin an effort to
address this concern and inpesse to
this commenand other commestthe
Department eliminated the greater of
the arithmetic mean or average in its
Final Text of Regulation. The
prevailing rate is now calculated as t
simple majorityof surveyed shops, an
all reference to arithmetic mean or
average was eliminated. The
Department believes this amendment
completely addresses the concern
raised by the commenter.
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Comment # 19.6

In addition, we think we should have other ways to do surveys besidg¢
standardized survey. You know, with shops with lafgarger shops
with greater volume, you know, more bays, more employees, they cg
repair more vehicles proportionately. Faostance, if a city had five stop
with one bay each and one shop with five bays, as many as half of a
vehicle repairs might be completed by the latter. On a per vehicle bg
the larger shops will mathematically play a larger role in the prevailin
labor rate in that market than the other shops.

But the proposed regulations precludes a standardized survey from
considering that reality, the difference between shops, and instead
requires a one shop, one vote approach which makes no allowance {
practical effect if a shop has greater capacity than another.

Response to Comment # 19.6:

The Standardized Labor Rate Survey
a reconmended survey that is not
mandatory. Insurers are free to use ¢
methodology they feel fit, in
conducting their own labor rate
surveys, including the consideration ¢
greater volume, to the degree insurer
can support than this practice results
fair and equitable labor rates in each
geographic area surveyed.

However, the Department rejects the
consideration of volume and bay
capacity for the Standardized Labor
Rate Survey.

The Department rejects a weighted
survey response based on shop capg
for the Standardized Labor Rate
Survey. First, the Commenter did no
suggest an accurate means for the
Department to measure shop capacit
Counting the number of vehicle bays
for example does not necessarily me
that a shop with less bays will have le
cgoacity. Furthermore, there is no
accurate way for the Department to
count number of bays, nor is the
Department aware of an accurate
measurement of shop capacity.
Additionally, when consumers are
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Comment # 19.7

In same section D, # 6, use of the direct repair rates, the regulations
propose that insurers use the posted labor rates of direct repair shop
not its negotiated rate. This is always one of our favorite ones here.
is unfair because our experanis that most auto body shops do not
charge their posted | abor rate
can change its posted labor rate as often as it wants for as much as
wants. The posted labor rate does not reflect what the marketimgwal
pay. The best analogy of course is that number on the back of the d
the hotel that no one ever pays¢g
should be allowed to use the direct repair rate, but we would be willir
tal k t o vy o usagpbreentage ahthogeorates.i 50 percent of
DRP rates should be allowed or something like that.

making a choice regarding auto body|
repair, @& hiop gar
known or a consideration for cost or
market value.

Response to Comment # 19.7:

As noted in the
Statement of Reasons, the proposed
regulations prohibit the use of Direct
Repair Program rates because DRP
rates tend to be a contractual lower rx
based on increased work volume fror
the insurer and do not accurately refl¢
market prices.However, shops
participating in a DRP program are fr
to participate in the survey using ron
discounted rates, in order to avoid
unfairly excluding those shop3he
posted rate on the back of a hotel do
is a flawed analogy to the postede in
an auto body shop. California Civ.
Code § 1863 requires all hotels to po
the nightly rate in every room, and it
prohibits hotels from charging more
than the posted price. Thus, hotels
have an incentive to post the highest
possi bliingriciewa Itkh at
charge given when demand for the
rooms in the area is the highest,
because they are prohibited from
charging anything more. The
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Commenter may benefit from
reviewing California Civ. Code § 186
or this article:

{ http://mentalfloss.corafticle/74828/
why-arehotetrackratesso-
exorbitantlyhigh} that explains posteg
rates for hotels in California.

Auto body repair shops, on the other
hand, have every incentive to post th
market rate, as noted by auto body
shops during the public heag.
California Civ. Code 8§ 1863 does not
apply to auto body repair shops, nor
does a comparable rule applies.
Consumers, concerned about the priq
of repairs will look at the posted rate
and will be deterred by a posted rate
that is too high above the nkat price,
and go to another shop. In fact, the
posted rate does often reflect the
market price, for fear of a lost
consumer to a competitor.

Further, as stated in the Initial
Statement of Reasons, the proposed
subdivision prohibits insurers from
using a discounted rate negotiated or|
contracted with members of its Direct
Repair Program. Discounted rates or
rates from insur g
Progam, tend to be lower than the
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actual market rate since insurers are
able to negotiate a lower labor rate in
return for promising the shop an
increased volume of work will be
referred to that DRP shop. The purpg
of the Standardized Labor Rate Surv¢
is intended to settle claims for repairg
in thenon-discounted or open market
Also, since Ins. Code section 758.5
confers upon a claimant the right to
select the automotive repair dealer
(repair shop), using discounted or
negotiated rates from DRP hinderstth
right, misrepresents the actual marke
labor rates in a given geographic areq
and results in unreasonably low
insurance settlements. The proposed
language is reasonably necessary to
address the skewed data that may re
by including discounted or DRRHor
rates. The proposed language does 1
prohibit the use of nediscounted ratey
of a DRP shop, which will equitably b
included in the Standardized Labor
Rate Survey. However insurers must
report their use of DRP shops in its
survey under proposed CG&ection
2698.91(d) for transparency purposes

#973304.14
149



Comment # 19.8
Section D again, # 7, the use of the survey data only, the regulations
not allow insurers to conduct to a Labor Rate Survey via any other
method in the proposed survey. We should be allowed to use estima
data, subrogation demands, for example veneother means like CCC.
Literally all those things. We think those should be allowed in the mix

Comment # 19.9
The favorite one, geographic areas. The regulations requiring insure
establish individual body shopid
Tony, we had a chance to talk about this a little earlier. But, this smg
shop, six area responding qualifiedautdbo r epai iii s @ ®
difficult. The way we look at it, that with using the six shops in the

geocoded area, what youdre act
rate for each shop. And so, one, we question why the government cg
SMSA. Wecan use census data. We can use zip codes. |think one

my member$ and | never forget the name of ihas just shifted to a ne

Response to Comment # 19.8:

The Commenter fails to explain why
any other rate other than direct
responses to the survey be included,
including estimating data, subrogatiol
demands or other demands, whereag
the Department explained the necess
to exclude these other methods in the
Department déds I nit
Reasons. Further, an insurer is not
prohibited from using other sources @
labor rate data in a survey, to the
degree insurers can support thas t
practice results in fair and equitable
labor rates in each geographic area
surveyed. However, in doing so the
survey would not be a Standardized
Survey and so the insurer would not
receive the benefit of the rebuttable
presumption.

Response to Comrant # 19.9:

While each shop is considered the
center of its own geographic area, an
there are potentially thousands of
geographic areas. The Department
considered and rejected SMSA, cens
data, or zip codes as explained in the
Depart ment drentdfni t
Reasons. The Department has madg
determination that no reasonable
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government forum of areas, but we think that if the government can t
these areas, certainly we should be able to esethreas to determine
our labor rate surveys in the geographic rate areas for our surveys.
But going by the geocoding, we think it just creates thousands of
geographic areas. Particularly areas in LA where you have concentr

and youor ee gnoulntgi ploe hsahwvo p s . An
going to distort, we think, the outcomes of the surveys.

Comment # 19.10

|l think the final thing that hg
gl ossed over in the Dep avebeaenaoirtg

some rough estimation of these costs and three of our member comy
have estimated them in the tens of millions of dollars. Unliké th&ink
546 thousand the Department és ¢
staffing, the frequencyf the surveys, how cars are inspected, of cours
tossing in the other side of tH
and the Department has underestimated how expensive this process
be for wus. That 6s it

alternative to geocoding that would b
more effective in carrying out the
purpose of the proposed regulation, ¢
would be more cost effective.

Response to Comment # 19.10:
TheComment er 0s est
the tens of millions of dollars is
unsubstantiated with any actual
numbers or facts. On the contrary, th
Department Economic Impact Analys
clearly outlines with specificity the
estimate of costs to the insurer and
consuners, with a net loss of about
$560,000.

Additionally, the Department submitte
a proof of concept in its Notice of
Amendment to Text, demonstrating tf
low cost of the geocoding concept in
proposed regulations. The Departmeg
disagrees implementingetproposed
regulations, regulating asptional
survey would cost tens of millions of
dollars.

Richard Valenzuela,
National Auto Body
Research

Comment # 20.1
My name is Richard Valenzuela. I'm with National Auto Body Resea
We will be submitting some written material as well. | want to thank Y

for the opportunity for allowing us to be here today.

Response to Comment # 20.1:
Thank you for the general backgroun
information. This comment does not
directly address the regulati® in
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April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Our comments- first a quick word aboutur company that can
summarize where we're coming from is that we believe that labor rat
the life blood of auto body shops. Without healthy labor rates, collisi
repairs are not able to generate the sufficient profits. Not just profits |
sufficient profits, and that's a key word, to reinvest in training and in
certifications and in equipment.

Limited resources, which is what happens when anyone, any busines
not paid sufficient rates, the resources become limited. And limited
resources candaersely impact their skill and ability to repair today's
vehicles and especially now with the increasing new technologies an
increasing exotic metals that the OEM manufacturers are now comin
with and placing demands on the body shops.

Now, whats important for everyone that's listening to me to understar
that National Auto Body Research is not antiurance; we're not pro
shop. We're vice versa. We're pro customer. We're pro consumer.
eyes, the consumer is the crash vehicle pesdungot in an accident.
Our concern as a company is the care, the welfare and the safety of
crash vehicle consumer.

And from our observation as researchers, what we're seeing is a
contentious translational battle between the insurers who havetoie s
agenda and the body shops who have another set of agenda. What
being accomplished is the free market system. There are constraints
placed on the body shops that limit their ability to operate freely, price
freely and offer their services &by.
In our position, this is the United States of America. It's a free marke
system. And the collision repair industry in conjunction with the
insurance companies, in our opinierand | say this humbly and
respectfully-- do not operate in a free mkat environment.

Having said that about our company, we have one thing that we wou
like to comment on. And as | said before, we'll be submitting written

much more information in written form.

guestion. Nothing in the proposed

regulations will inhibit the vibrant free
market system. Auto body shops ang
insurers will be free to continue to
contract for higher labor rates for autc
body repairs.
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Comment # 20.2

| would like to address the issue ofiagullar prevailing rate. We believg
that this sometimes contentious differential that exists between shop
rates or shop retail rates and the typical insurance prevailing rate is
problematic. So NABR has developed a system that reports labor ra
the basis of range. Not just one singular rate that fits all shops.
In any form of business, there are a range of rates. There are a rang
rates for your shirts. There are a range of rates for your cars. There
range of rates for the purchadegas. And we don't believe that one raf
fits all is appropriate in any business much less in the collision repair
business, because once again, we're concerned about the families tf
going to get in those crash vehicles and are going to drivé\sgfwant
those cars fixed properly. We want them fixed according to OEM
standards and put the car back in the original condition before it got i
accident. |1 don't think that's asking too much as a consumer.

And so we're, again, advocating on beloalfhe consumer, Let's get tha
job done. In order to get that job done, then the insurance companie
to pay a fair rate. The body shops have to claim a fair rate sufficient
keep them in business over an extended period of time and ensure t
future growth and prosperity.

So we don't believe that one rate fits all. We'll work and we would liké
see the Department of Insurance consider a range of rates. Our con
when we survey, we survey a range of rates. Not just one single rat¢
That ange of rates leads me to seguand bridges me to the second
point and that's differentiation of shops.

A range of rates per one shop that has limited capacity, and limited
equipment, and limited skill sets is going to be a different range of ra
It could be somewhere in the 40s. We're in favor of that. Pay the sh
what he's worth.

Another range of rates where the shops have invested in equipment,
technology, training, have paid tens and thousands of dollars to mee

Response to Comment# 20.2:

A labor rate survey which results in a
range of rates is not in practice usefu
for application toward efficient and fa
claims handling. It is presumed and
proven in real life, that when there is
range, the auto body shop will advoc:
for the lower rate and the insurer will
advocate for a higher ratethus
effectively cancelling out the benefits
of a labor rate survey. A fair, efficieni
and effective labor rate survey that
takes into account a broad data set,
such as the methodology forabbr
rate survey provided in the proposed
regulations, would provide fair and
efficient way of arriving at a labor rate
that would most effectively effectuate
fair claims handling.

The proposed labor rate surveys
already take into account different rat
for different repairs. It is likely that
some auto body shops will not have t
equipment or expertise to perform all
of the different labor rate categories
that are listed in the standardized
methodology. Thus providing
differentiation in the labor rates
between different shops.

A rate range was considered by the
Department, but was rejected. A rang
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OEM certification criteria,ltose rates are going to be higher rates.
They've invested more money. They have to recover the return on tf
investment and part of that return on investment equation involves hi
labor rates.

So we would like to see within the DOI regulations aveyrsystem that
allows for differentiation among shops, which we do. Our system
differentiates shops on the basis of training certifications and equipm
Comment # 20.3

The third and last thing | would like to bring out is this idea @ind
somebody mentioned earlierWhat if an insurance company doesn't
survey? We see that as somewhat problematic as well. If somebod)
doesn't take a surveyan insurance company eln't take a survey, ther
what's left?
From my way of looking at it, our observation is what's left is negotial
The insurer goes to a shop and negotiates a rate. When they negoti
rate and settle it, they go to a second shop and negotiatatéhay
telling the second shop the rate they negotiated with the first shop. A
then, they go to a third shop and negotiate a rate with the third shop
guote the rates that they settled with the first and second shop. You
taking that to its atural conclusion, what you have is a survey.

Albeit invalid. Albeit unsubstantiated. Albeit not a survey. It's a surv
So what we're saying is: Not givirggiving the insurers an option to n
survey is leading them to negotiate. Negotiatiogoisg to require
surveying and surveying is done in a very unstable way. And that's &
comments that | have for now.

would add inconsistency to the

methodology and add variability and
complexity when determining the rate
to be paid.

Response to Comment # 20.3:

The Departrant lacks the statutory
authority needed to require that insur
conduct any type of labor rate survey
Under the current statutory authority,
labor rate surveys are voluntary.
Auto body shops retain the prerogatiy
to directly negotiate all prices, and
labor rates directly with any insurer.
Only when the insurer optionally
chooses to conduct a labor rate surve
and then chooses to optionally use th
method laidout in the proposed
regulations does the methodology in
the proposed regulations then apply.

Sam Valenzuela,
National Auto Body
Research

April 21, 2016

Good morning, panel. Thank you for having us here. My name ig Sa
Sam Valenzuela, also with National Auto Body Research.

Based on the comments so far, I
my comment s. We ar e s ub mi youa few
highlights as wel l Il think 14
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Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

this idea of whet her
that.

Comment # 21.1

From our opinion, we like the optionality that you have. So
recommending the survey, not requiring that, we like that. So that the
government is not telling people what to do; mandating that they do @
survey.

Comment # 21.2

Where I think we would provide feedback there to potentially strength
the proposal, those relgtions, is to enable auto body shops to provide
their own, perhaps an independent third party survey, that they could
bring forward to put on the table in the absence of an insurer survey.
| 6m wor ki ng wi t hil{stinadé tbatame up judt ass
anexamplé and they dondét survey at
shop to say that the $48 prevailing rate that they want to pay me is fz
noti equitable or not. The introduction of the acceptance and recogt
by the Departmdrof an independent third party survey that an auto b

shop could bring forward could be something then that they could po

surveys,

t o. And in the context of nego¢
on something independent, then great.
Sowedodt see the need for requir

is fine. But | think it would be strengthened if it were also allowable t
introduce a third party survey the shop could bring forward.

Response to Commen# 21.1:
Thank you.

Response to Commen# 21.2:

This comment goes beyond the scop
of the currently proposed regulations
regarding labor ratsurveys conducted
by insurers. The commendsr
proposals likely go beyond the
statutory authority the Department is
relying upon to promulgate the
currently proposed regulations.

The proposed labor rate survey
methodology is purely optional and th
use oflabor rate survey is also
completely optional. Thus if an auto
body shop and an insurer can agree
upon the designation of a third party {
conduct a labor rate survey for their
use, nothing in these regulations wou
prohibit that. However, nothing in
these proposed regulations prohibit a
insurer from entering into a contract
with a third party to conduct the
Standardized survey on behalf of the
insurer or several insurers. In that ca
the use of a third party to conduct a
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Comment # 21.3
The next comment would be a potential change. | think we would ec
comment earlier about thiemaybe the complication or sophistication
maybe complication and cost around the specific use of the this
geolocating and the TIGER software and being vpegcsic about, It
must be six shops that comprise what is defined as a market. | think
would respectfully suggest that
some unintended consequences.

Comment # 21.4
A mar ket i s a mar kuetcoulds|cauld gne ok ¢
a specific number, but to merely say that, It is the shop, the target sh

and its six nearest shops down
very, very specific. That doeg¢g
kihnd of an artificial definition
where we think there could be i

markets and tinker with the free market system to try to get it to behg
the way we want, there could be sonmintended consequences.

Comment#21.5
So | t hi nk

comparabl e

labor rate survey for corgcting parties
would be an agreement that must be
reached by the parties themselves, t
negating the need for the designation
a Arecognizedo tNh

Response to Commen# 21.3:
Geocoding the location of body shop;
has been proven and demonsicto
be a cost effective method of
determining physical location.

Response to Comment# 21 4:

To address concerns that limiting the
geographic area to only six shop in
urban areas is not reflective of the
urban market e final text of the
regulationsvas amended tallow for 1
moremile beyond the 6th shop that is
furthest away.The Department
believes that this amendment addres
the concern raised by the commenter
Also, the Department believes that th
fact that the geocoding software is
precises a benefit, not a negative,
since the software computes distance
automatically at no additional cost.
Response to Comment 21.5
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objective that weodore aflbe,y .| f Slg
and | start | ooking at distance
mile from my shop in every direction, if | could produce a list of six sh
within a mile, is that acceptable? Does it really have to be down to th
5.28 feet1,000"of a mi | e. Even taxiac 4
mile. Right? And their business is based on distance. Totally distan
driven. The cost of this fare is how long they drive you and they only
charge a 10 of a mile, not like a 1,000

So we think, Departmeifitmy people were engineering the solution thg
We think maybe backing off from that a little bit.

But we totally recognize that |
the surveys with our own eyes. The markets are huge.g@ébgraphies
are huge. And so we appreciat ¢
some clarity around it and gi Ve
This is how you define market. This is how you compute the prevaili
rat e. So tThhaattb6dss gaolold ngeososd. f or

but it does nothattmeicwha a marketisy me a

Comment# 21.6
| would contend that a market is more driven by the consumer. How

a consumer willing to drive to get their car fixetd” youdr e
San Francisco, you probably wor
Youodl I probably be in the city.

getting customers from 35 or 40 miles away. And so, if a shop has a
ability and an inswar has an ability to take a target shop and start fromn
there to kind of get out to perhaps some minimum number that you W
to see, maybe that would be ac¢

The purpose of the ofteousandth of a
mile language in proposed Subdivisiq
2695.81(d)(8)(D) is necessary in orde
to limit tie-breakers. However, by
adding the periphery to theshop core
area, as described in the Final Text, t
effect of the tiebreaker is of no
consequence.

Response to Commen# 21.6

The Department recognizes that any
consumer market is driven by
consumers. Commenter is not
providing any actual alternative
solutions or methodologies to be
considered. Commenter is making
general and obvious observations
regarding geography and pure
conjecture regarding what he believes
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be all of the latitude and longitude down to the 1'D6Da mile sixth
closest shops. That may or may not be the market.

And having some freedom, some flexibility to have that market size ¢
or shrink according to the geoog¢
certain number t hat esize,cduldlee okay o k

Comment # 21.7
| would also recommend also not capping it. Why only have six if | cg
produce 15?7 You know, 15 data points would be better than six pret
much i n any survey to get a mor
recommend capping it, but you might look for ammum perhaps.
Any questions so far from the panel? Okay.

to be consumer behavior without any
substantiation.

Response to Commen# 21.7:
The choice of six auto body shops fol
the proposed standardized labor rate
survey methodology is based upon a
independent, scientificallyonducted
study by the California State
University, Sacramento, which found
that 6 is a reliable number that provid
a degree of certainty and efficiency
without compromising on the number
representative capabilities.

However, based upon this comment
and others, the Department amended
the prosed regulations (as added in t
Final Text of Regulations) which
reflects a change to Geographic Areg
under subdivision (8)(D). A periphery
was added, so that a geographic are:
may be expanded in most instanaes {
include more than six shops, given th
one more mile is added to the sixth
closest shop, and all shops within tha
concentric mile are also included in tk
geographic area. Under this
amendment to the proposed
regulations, the average number of
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Comment# 21.8

| think last comment on the market piece and the six closest shops, |
wouldT | would propose and suggest to you to consider comparability
and capability. | f therebds anyd
as an exampl e? T htificatiorsto get fronethey ¢
factory from Mercedes Benz. | t
taking a survey for that target
it I'tds an aluminum structur é
tocompare that shopb6s prices, wi
economics are different as an organization, with the six closest shop
mi ght be comparing apples and ¢
oranges and saying the prevailing ratamforange is the price of an
appl e. 't might not be that wae
i mportant component . l'tds not 1
geography, the six closest. Those are two valid components, quantit
geograhy, but also comparability is very important.

That really connects the dot with an earlier comment about price ran
And we see that in our research, in our data. | can show you the dat
Mercedes tier Il aluminum certified shops around the cgurave higher
rates than shops that have no ¢

potental shops in each geographic ar
increases from 6 shops to about 20
shops, with many shops in urban are
having 30 or more shops and some
even having up to 80 or more shops |
their geographic area. The Departm
believes this resolves the concern
expressed by the comment.

Response to Commen# 21.8

The proposed standardized labor rate
survey methodology does take into
account different labor rates for work
done on different, objectively
identifiable materials. The
commenter 6s examg
certification from a specific automobil
manufacturer ign regards to an
obviously subjective placement of
value on a name brand. The
commenter s co0mmeg
that ultimately the only objectively
identifiable difference in the work
conjectured upon is a different metal;
this type of work on an géctively
identifiable different metal is allowed
for in the proposed methodology.
Ultimately a labor rate survey is for th
purpose of defining labor rates based
upon averages and for a broader slic
of the market than the manufacturer
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same bucket and all of their pricing is getting compared, it starts to b
what we think is a fair market price for that shop if that makes sense.

specific certificéion being
hypothetically proffered in the
comment.

And again, nothing the proposed
regulations would prohibit or inhibit
any auto body shop from directly
negotiating with any insurer for a labg
rate for truly niche, exotic auto body
repairs.

Further,proposed Section
2695.81(e)(4) provides that the surve
shallnot preclude an insurer from
adjusting upward the prevailing rate
determined by the Standardized Labq
Rate Survey in cases where the labo
rate charged or quoted by the repair
shop on a partidar claim is greater
than the prevailing rate determined b
the Standardized Labor Rate Survey
andthe insurer negotiateshégher
labor ratewith the repair shop that
reasonable for the particular repair,
geographic area, or other factoi&his
would include situations where only
certain repair shops are certified to
perform repairs on certain vehicles
types or certain types of materials.

#973304.14
160



Comment # 21.9

| think the last comment | think | would just echo. | think we see a
potential execution on it. A challengex minimum at a challenge,
perhaps problems. The last market share report that | saw from 2014
about 170 insurers listed. And the Departnmaies in their initial
reasons document, | think, listed about 5,000 shops that were BAR.
had a BAR license but you estimated maybe 4,000 of those would
actually meet your qualificati c

Either way, four or 5,000 times 170, if all insuremsre to comply, and if
theyallil et 6s say they use mai l I N g
theydre sending out a million
about 170 surveys from 170 different insurers, it becomes quite
burdensome we thinknd even on a small business of a shop. Perhay
thereds another way to enabl e ¢

Presumably if there are answers for 170 surveys, do 170 insurers do
same? Because theydre just refj
So itdéds 100 percent redundant &
way for them to do one survey and allow everybody to access that, tf
that could potentially create quite a few efficiencies, I think, for the
Department, for insurers and for lyoshops.

We recommend at least the option, again, for an independent third p
provide a solution, because there you have not the insurers putting tf
own coalition together and not the shops putting their own coalition
together, and the Departntarertainly not taking on the challenge of
conducting all these surveys upon their own, but an independent thir
party that can do it. And migltwell, # It would drive tremendous
efficiency so the shop doesnbobts

al | I have for now. We 6| | s ubr

Response to Commenrv 21.9
Responding to labor rate surveys by
body shops is purely voluntary. Body
shopswould not be required to respor
to all or any labor rate survey they ar¢
asked to complete. If completing lab
rate surveys is overly burdensome,
body shops can choose to not respor
to labor rate surveys. In addition, it ig
unlikely that any one bodshop would
receive labor rate surveys from 170
insurers since, not all insurers condu
labor rate surveys and not all insurerg
are active in all regions in the State.
Further, while there may be about 17
insurers licensed to sell automobile
insurance irthis state, many do not.
Also, many of the insurers are part of
an insurance group made up of sevel
insurers. A group insurer may condu
a survey for all insurers in its group s
as to reduce the cost to the insurers g
the potential burden on thbap in
responding to surveys.
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Any questions?

David McClune,
California Auto Body
Association

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 22.1

Good morning. My name is David McClune. | repregbatCalifornia
Auto Body Association and | want to thank the Department for putting
these hearings on.

The California Auto Body Association is pleased to support the propd
Auto Body Repair Labor Rate Survey regulations. The CAA has wor|
with the Deprtment of Insurance and various stakeholders for the pa
years including participation in the last year's-potice discussions to
address issues and concerns with the insurer, Auto Body Repair Lab
Rate Surveys that are inconsistent, inaccurateuaraliable.

The CAA believes the proposed Labor Rate Survey regulations will
clarify and address many of the issues and concerns by standardizin
surveys to effectuate fair and equitable claims settlement or adjustm:g
of labor rates.

Comment #22.2

We would also like to suggest the following change to section 2695.§
the questionnaire, under question 3, Hourly Rate Charges. The follo
additional categories should behould include the question: Carbon
fiber per hour, fiberglass per hoand other specialties per hour. New
lightweight vehicle materials are constantly being introduced becaus:t
rapid automotive technology changes. The questionnaire should prg
the ability for repair shops to include labor rates for such changes an
auto bodyi automotive repair technology. | have written comments a
would like to thank you for your consideration.

Response to Comment # 22.1:

The Department thanks the Commen
for the comment in support of the
proposed regulations.

Response to Comment 22.2:

Based upon this comment and others
t he Department ad
and Afiberglasso
categories of labor rates in the Final
Text. However, the Department
declines to add 0
separate categp

Unlike carbon and fiberglass, which 3
currently materials used in auto body
repairs and for which there are
accepted auto body industry labor rat
adding the categg
would create an ambiguous term, tha
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would result in sigriicant challenge fo
stakeholders to understand what is
meant and could increase disputes.
Also, to the degree new materials are
used in auto body repairs and a labor
rate is attached to work associated w
that new material, the Department
would considefuture amendments to
these regulations.

John Tyczki

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 23

First of all, | want to thank you for allowing us to have this hearing to
happen today. My name is John Tyczki. | own three collision shops
San Diego County. I'm talking about market shares. I'm three differg
markets according to the insurance pamies. | don't understand that.

| would also like to mention first before | totally get into this. I'm not g
public speaker. I'm not a lobbyist. I'm a body shop guy. | barely fini
high school, been in this industry 40 years. I've seen a tdtasfges but
not labor rate changes.

| know we're going to have discussion tomorrow about steering but w
we need to understand is these labor ratbgese suppressing labor rate
the insurance companies are using them to steer the customers to th
shops. We heard other people talk today about, We should take a s:
size of the big box. The big boxes are controlled by those guys. The
the ones that are shoving that work into those big boxes and the big
-- and that's the labor rate thewnt to use for us shops that are doing t
repairs properly, and are doing the OEM certifications, and buying th
$30,000 welders, and the $60,000 aluminum pullers, and all the prop

adhesives, and all data. That stuff costs money.

Response to Commat # 23:

Thank you. Commenters raised issu
supporing the need for the currently
proposed regulations.
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Today, | can't even hire a detailer with the labor rates that we can aff
pay. Because they make more money on unemployment than | can
to pay them to come to work. Three years ago we put an ad in the p
we would get 30, 40 applicants. day, one in three weeks for an entry
level position. They make more money on unemployment than we ¢
afford to pay them in our shops because of the suppressed labor rate
the insurance companies.

I'm not sure what to recommend. | did hear a couples today from
the gentleman that just spoke. I like the free market. If you're not goi
recommend, then what rates are we going to use? Do we survey? \
know, that was a great option.

The insurance companies negotiate. Insurance companieseiguotiate.
This is all we're paying. This is Well, we're here. You're there. Well,
that's how we're paying. You need to call my boss. Here'srhale No

response. There is no negotiation. They're the big boys. They're th
with all themoney.

Talk about collusion. | heard one of the gentlemen talk about collusi
He's worried about us body shops creating a collusion here. They cq
every day. It's amazing how all of a sudden they're going to do spot

reduction on panels whickipu know, really when you go back to it and
you look at fair practices, that's another issue. You're not supposed

manipulate the software, but they're manipulating it to suppress. So

a sudden we see that out of one insurance company. Andxhéay the
next insurance companies come in and they do it, and they do it, ang
do it. Itjust goes down the line. But if we try to do any little thing, thé
want to sue us.

But what's funny is, when it comes to labor ratesell, you know, it's

amazing to me, they don't collude over that. Because here weejist
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give an example. Farmers Insurance. They actually did a survey ab
two years ago. And guess what? Their labor rate is about where it 1]
to be, the rates they're payinghigiow in the market. But nobody else
So they're not colluding on who's paying what as far as the labor rate
But Farmers did an actual survey. And, we're getting what we need
point in time which is going to change through every yddnis whole
thing about every two years, you guyshey raise their rates every yeal
Look, we're all insured here. One gentleman said, We're not consun
Really? I'm a consumer. He said, Body shops aren't consumers. O
course, we're all consumershere. And we're here to represent the
people. Right? So that statement was ... | didn't understand that
statement by him, but ...

| know | don't get an insurance check every year or every year back 1
my insurance company. | know my rates goewery month- every
year. Does anybody get any checks back from your insurance comp
We're going to save money. It's going to be driven down to the cons
It doesn't get driven down. Rates continue to go up. Why can't we ri
our rates whewe need them to survive?

This whole thing about you know, the big market area. Look, | have
shop in a market in Poway, Cal.
California. And Miramar, California, it the land alone is expensive.
And then yal have the regulations by air pollution control, hazmat. H
do you keep up? You almost have to hire somebody just to spend en
hours keeping up with those regulations and training your people. A
how do you continue to train and educate your peefteout wanting to
do it?

I Wrote some notes. Li ke I sai

about what goes on in our i ndus
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i sndt something set by you fol}
wegoig to be? Theyodére driving t
can control the big boxes. Andonedayou know, | OV e
business 40 years and | got to tell you, the last 20 | firmly believe the
motivation is to run us all out of busirgeso then they could have their
own body shops. And then, | et i
because what you see on national news all across the United States
shoddy repairs. You know?

| agree with the gentleman that made the commemtteb s hop s
have the proper equipment. They should ndt tieey should get paid

less. But how do we figure that out? How is that done? We need yo
help. Tolettheniyou know, 1tods |ike | ef
hen. Theywoireed rg ooiwng sdua vey. Th
anything. How come insurance companies can complain that they h
$4.4 billion in automobile losses in one sentence. In the very next, s
theymadé Oh, but by the way, we ma
make a di me? We candét make enou
They dondt even want to come t (

So we need your help to figure
around a lot. You know, like | said, this is not what | do. What | do is
cars. And | want té | want my people that work for me and more
importantly the consumer to feel comfortable that this industry they c
trust and this is an industry that we can grow. And this is an industry
isiwedre here t o pllrofoyouiandeall chus s dhis roadr
here to make sure your vehicle is back on the road safe. Not only fo
yourself but the person next to you.

So | hope | didndédt bounce arout

Thank you.

#973304.14
166




Nathan Simmons, CMC | Good morning. Nathan Simmons from CMC Collision.

Collision
Comment # 241 Response to Comment # 24
April 21, 2016
Testimony atHearing: (I t hink iitds a great mechaniishen| Thankyou
survey process to be an option. But | do thirdk for it to be
Verbatim, but with recommended. But | do feel that it creatésaphole that will be
insertedComment exploited. What | would like to know, | guess, in written responses:
Numbers keyed to What does the Departmeintike what avenues would they offer for
responses. remediation when, | etds say, af
t he s ur v e yhem to @ag moceanorey om gn annual basis thé
they would I|Iike to, so they | uftg
then, they come into my businefg

And | say, Well, this is my posted door rate and | bageutpon talking to
my accounting and my cost of doing business and yadda, yadda, yad

car e. |

And they say, We t
this i e paying Y

and

What type of, you know, remediation will the Department offer a shoy
my position when the insurer does that? Not if. When? Because thg
will.

And currently, thatds been a pr
claims court. Charge your custer the difference. Your customer cou
then take the insurance to small claims court. Customer always wing
because the judge, you know, sees the case coming from ten miles &
Typical insurer taking advantage of the shop, of the consumer, but th
needs to be a mechanism with the Insurance Commission to help us
with that. We have to close ¢t}
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going to end up with all the big insurers that currently do the survey t
the currentreg thatreallyhasnéras and t hat 6s wi
Wedll see those insurers opting
payment to what they feel they want to limit it to.

So | want to be able to then fire off a leftea complaint form to you

saying, Hey,thg di dndét pay my door r at
guys are going to do something about it to prevent it just from turning
a nonsurvey market.

| think that if this all falls to worst case scenario, this were all to fall aj
and nothing were tever happen, we would be better off without any re
The current reg, we would be better off without it because it allows
insurers to do the survey however they ... They dictate the outcome
survey. They determine the market size. They deterwmineo 6 s i
survey. They determine how of't
mat hemati cal equation thatods us
situation where they determine rates. So we would be better off not
allow them that at all. Perl.

| f wedre not going to move for\y
impasse and the Department of Insurance cannot come to an equita
solution, we would be better to rewind the tape, you know, ten, 15 ye
however long ago we ever put that stupg in place. To allow them to
say, Hey, if you want to do a survey, just give it to us and we put it or
public record. Because that somehow created an illusion and an

understanding by the insurers t
allowedto now limit their rates to to my shop. That they did this surve
based on their own rules, that

know, | think we got to make sure we come up with some sort of a

solution here that is not just we go back home andit t he way

#973304.14
168




Comment # 242 Response to Comment # 22.

And we also need to close up the loophole that allows them to opt o Whether or not the Department
the survey becaiude st lgparn htghyey éerbq currently has the statutory authority t¢
to just dictate what they pay. require insurers to conduct labor rate
surveys, the Department has

Did you have comment regarding thuatfore | moved on away from it? | determined that creating a
recommended survey is more

MR. MARGOLIS: | just wanted to maybe get a little clarification from appropriate at this time to address thg
you, because you keep usi ng t hegpurpose of these regulans.
criticism is not with ouriregul

MR. SIMMONS: Not the proposed.
MR. MARGOLIS: -- but the statute that currently exists.
MR. SIMMONS: Sure.

MR. MARGOLI S: That doesnodt r ecd
surveys, but just merely says that if they do them, they must submit t
to the Department.

And so, | just wanted to be clear as to what you were criticizing beca
sounded to me that yoariticism went to the world that the statute has
created rather than what the Department of Insurance is proposing tc
with your regulation, because | would suggest the Department was tr
to address as much of what you were saying with our regusation

MR. SI MMONS: Yeah. | apol ogi 7
statute wasnodt referred to as @
proposed regul ations. Just per
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recommended survey and that theyénthe option to not do the survey
and then tihlatfdéeselgdiinkge ttoh ati orce.g
I f they donét get their way wi't
makeup of the market, the area market, if they can include their DRF
shops and all those things, if they lose those battles, and indeed that
the way you propose and they do see shops getting paid more on an
annual basis and itds costing t
simply opt out of the process and lirthieir payment to whatever they s¢
fit.

So yeah, | dondt have a probl er
great. |1 havé we all have a problem, | thirikexcepti well, excuse me.

Comment # 243

The repair industry has a problem andstoners have a problem with th
current statute that i1tds |just
was because State Farm was doing a survey. They were saying the
doing a survey and the trades associations wanted to know how exa
We donodot believe you. We want
to make them present those fi ng
that opened up what that was going to open up. And it turned into thi
ability for them to dictate a rate kmson their survey and limit their
payment to us based on that survey that they created.

So yeah, | apologize for the confusion there.

| just wanted to kind of comment on some of the earlier comments. |
hope that the Commission sees kind of througlttmements and
concerns of the insurers withbecause, you know, their suggestions

about allowing DRPs into it, ol

Response to Comment # 23:

Thank you for providing examples of
why the currently proposed regulatior
are being proposed and are needed.
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glaringly obvious why they want to do that. That will obviously lower 1
outcome of the survey. Ydwmow, they want to say, Oh, you know,
maybe we only allow 50 percent of the DRPs in the market to be allo
in the survey. But previously to that, he said, Well, maybe we only
include 25 shops in the market and not 100 percent of shops in the n

So I d6m not amazing at math but
those terms, they could in essence have 100 percent DRP in the sur
based on their ability to pluck 25 percent of the shops in the market &
they all end up being DRPs coincidentati that market for them. And
bingo, you know, wallah, you end up with the results they desired on
again.

So | hope we see right through those suggestions. Again, like what |
was saying about, They want the larger shops to have a greater weig
the survey process because they own those shops. Some of them e
have their names flying outsi deé
be able to dictate what that shop puts on their survey or that shop wq
face the repercussions of losing tersrmous abundance source of
business probably putting them
So they donodot | egally own t heseé
| just learned today that we have a local auto body association memt,
presdent, that had to step down as president because he became aff
with one of the big insurance companies and they probiably m
assuming this. But based on my experience in this industry, they prg
asked him to step down as president of an batty trade association an
thatds just a small example of

Lastly, |1 guess, that thereods &
ultimately need to be mechanisms in place to prevent theitrdetrade

associations from taking advantadelee insurers. And that, you know,
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theorize that, i Wewrknagw, nWe aroe |
with rates $500 per hour becausg
dictate what our rates are going to be. Eventually, and little by little &
little the rates are going to keep climbing and climbing and climbing &
itds going to get to a point wik

And | think my response to that
figure something tlhasbédspsott hali
welcome ten years down the road from now when it becomes unfair,
does, to petition and lobby to the Department of Insurance to figure G
solution at that time.

't os al l a theoreticalt pamdllend
we need to waste a whole bunch of time trying to prevent shops from
overinflating their rates in hg
mechanisms that you guys could probably come up with to prevent tt
And | d o eshdtuldpuba kibdsh om this whole thing because
the theory, This is going to get out of control.

I think insurers are heavil
control . And so, when weor
Webve yet to ever be out of
get it to, I would say. Thank you.

Yy r €
e (O
C oI

Hillel Shamman Comment # 5 Response to Comment #2

April 21, 2016 So my name is Hillel and I'm super grateful for you guys having this | The commenters issue regarding
Testimony at Hearing: | meeting today. I've been in the business for over 20 years. And, yol disparity between auto body shop rat
know, I've always found it odd, this things with the labor rates and hg and mechanical repair rates is beyon
Verbatim, but with skewed and screwed up it is, and how itlygaesses with our industry | the scope of the currently proposed
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insertedComment
Numbers keyed to
responses.

and our livelihood. And most importantly, how the consumer really
doesn't get a fair bill. Bottom line is, is that mechanics get double of
we get. That's ridiculous. Why? Why should they get double of whg
get? Mytax costs just as much. | have more equipment. And honest
the work that we do is more complicated than what they do. Period.
argue that all day long. So why are we getting 50 and Beverly Hills
BMW gets $220 an hour? Why? Because it's arfrakket and they
skew the rate. Bottom line, they skew it.

And so, I'm going to try and not get too passionate about it because
obviously been keeping this inside for over 20 years, but the bottom
is, is it's just plain wrong. And if they tand get to deatl one guy's
laughing over there and it's really not funny. Because the bottom ling
if you put in the DRP rates, it is a wholesale rate. It is not a retail rate
And it's not fair. And you should stop including it.

You know, we vouldn't even have to have this if you guys would just
follow the rules. We are the small guy. We just want to get paid fairl
The bottom line- you know, DRS, they have a fair labor rate right nov
They just don't want to pay. Why? They can chamgthey're
complaining now they're going to raise¢hat they can't raise their rates
for their policyholders. | agree with that. They should be able to char
what they want, but pay us what we should get paid.

So, anyway, the bottom line the wayeksis it that, if you don't want to
pay my posted rate and | get it. We're a unique industry. It's like, it's
not completely like when you go to a mechanic shop, you're paying @
your own pocket. You come it into a body shop, the insurance cgmp
is paying your bill.

So I getit. What if | put 500 bucks an hour? It's ridiculous. You're ng

going to want to pay and that's when you should be able to have a la

regulations.
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rate survey. But that's when you follow a guideline of what you guys
should put iras a fair labor rate survey. And in all that, it should be n
DRP rates. |just want to emphasize that. No DRP rates in a survey
Period. It's skewed. It's wholesale.

You know, bottom line is, a mechanic shop charges about $149. Toy
gets $140 ahour, you know. | mean, | work on Porches. We work on
high-end cars. It's the same amount of work. It's the sathey also
require a lot of equipment. They're also using high strength steels.
They're also using aluminum. They require, you knovixtare bench,
particular welders, rivet guns. My guys spend about $10,000 a mont
training. They're just as well trained. They're even better trained.

| have so much admin that | have to pay for to deal with insurance
companies not wanting to pal/m constantly having to go to court with
my customers to make them pay the right bill. Why? Why does it ha
continue to happen? Can they please just follow the rules?

So I'm-- anyway, with all due respect, thank you for this meeting and
that's dll really have to say.

If there's any questions? I'm good.

Joseph Miller, Mercury
Insurance

April 21, 2016
Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to

Hi, it's Joseph Miller. I'm from Mercury Insuranceshause attorney.
Comment # 261

Just a few comments what \wee as the fatal flaw, really is the biggest
problem, the way the regulations are currently drafted, is that the sur
responses are not tied in any way to the real market price or what th¢
is actually charging and getting paid for on a real tramsac

Response to Comment # 26

The Department disagrees that the
proposed regulations are not tied in g
way to the reammarket price or what th
shop is actually charging.
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responses.

The survey responses encourage them to put their posted rate or the
market rate which is really what they would like to get paid. There's
really no incentive on them to keep a cap on that.

Comment # 262

What the survey response you're going to get is going to be the char
they would like to collect if they were a monopoly, but nobody gets tg
charge that. At least of all insurance companies. No businesses get
charge that unfortunately.

Auto body repair shops have every
incentive to post the market rate, as
noted by auto body shops during the
public hearing. Consumers, concerng
about the price of repairs will look at
the posted rate drwill be deterred by
a posted rate that is too high above tf
market price, and go to another shop
In fact, the posted rate does often
reflect the market price, for fear of a
lost consumer to a competitor.

Response to Comment # 28

The Department disagrees that the
survey response is what you would
collect with a monopoly. A monopoly
would require collusion and the
Department feels collusion and price
manipulation is highly unlikely with
the proposed regulations. A peripher
was adled to the Final Text of
Regulations, so that a geographic are
may include more than six shops, giv
that one more mile is added to the siy
closest shop, and all shops within thg
mile are also included in the
geographic area. This means that
collusion must be done on the
exponential scale, a level of conspira
that is highly unlikely and the chance
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Comment # 263

So there needs to be some sort of tie in the regulations, if you go for
with them, to an actual price that they're charged that is being paid.
Currently the regulation not only doesn't require that, but it specificall
prevents an insurer from notifify survey responses based on evidence
what prices the shop is actually charged.

And if you can draw an analogy to the Total Loss regulation, 2695.8(
this was amended a few years ago, maybe in 2006, to prevent insurg
from using the price of a agparable automobile on something other th
the true price of car that was sold. Insteae @fhat was happening

before was insurers were using a formula based upon an asking pric

miniscule. Additionally, existing anti
trust laws act as a deterrent, and
prohibit auto body shops from
manipulating the market and engagin
in monopolstic activities. Further,
most surveys conducted by insurers
today rely in this very concept, asking
the shop how much they charge.
Insurers use these survey results nov
settle and pay claim. Insurers have
never provided the Department with
any evidace (in any of the surveys
being conducted today) that a shop h
exaggerated the rate the shop charge
Therefore, these proposed regulation
do not change the current practice an
are not expected to result in the
outcome suggested by this comment

Response to Comment # 26.3
As noted above, most surveys
conducted by insurers today rely in th
very concept, asking the shop how
much they charge. Insurers use thes
survey results now to settle and pay
claim. Insurers have never provided
the Departmentvith any evidence (in

any of the surveys being conducted

today) that a shop has exaggerated t
rate the shop charges. Therefore, thg
proposed regulations do not change 1
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a take price. But the take price was really an estimate and thetiDepga
modified that regulation so you could use the asking price, which ma
high but at least it was a real number, or you could use the actual sa
price which is a real number.

With this survey, you're not going to necessarily get a real nuntbtdras
needs to be corrected if anything. Because you're not going to get a
market price. You're going to get the shops-begtefor price.

current practice and are not expecteq
result in the outcome suggested bt
comment.

However, based upon this comment
and others, in the Final Text of
Regulation, under section
2695.81(e)(3), insurers are allowed tq
adjust the labor rate to an amount lov
than the prevailing rate, if the insurer
aware through invoicesahthe shop
charged a lower rate in the past 60
days. The regulations now would be
able to take into account the actual
price that the shops charge.

The total loss regulation from 2006 is
beyond the scope of the proposed
regulations. However, the Depaent
does not feel that the total loss
regul ations suppgd
comment since those regulations
support the use of surveys from posir,
the question to the shop as to how
much it charges for labor. A shop
cannot charge more than its posted
labar rate. A posted labor rate is a re
number, which the commenter sugge
is reasonable.
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Comment # 26.4

The other problem we see is with the geocoding in the market area.
been discussed already. Aside from just the technical problems in
managing that, which by itself our company would probably choose t
out of this survey for that reason alonsstjfor the technical problems of
administering the market area.

But what that does and there was another commenter who made this
point already. We won't have a market area with a prevailing rate. Y
have each shop with a prevailing rate. Anaybe for the prevailing rate
for that shop, the six shops in that area, one of those other shops wil
a different prevailing rate because his market area will be based on &
different market shop. And what that's going to do is at the claims le
it's going to complicate the process at the claims level because the fi
appraiser is going in there, and trying to adjust the shop's estimate, i
going to have a prevailing rate for that area. He's going to have to g¢
back and look at the survey uitsand figure out what the prevailing rate
is for that shop, not just that area. So it's just unnecessarily complica

The Department proposed regulation
defines the fAprey
geographic area, which does not mes
the market rate.

Response to Comment # 26.4

The Department submitted a proof of
concept in its Notice of Amendment t
Text, demonstrating the geocoding
concept in its proposed regulations.
This proof of concept was presented
interested parti€g
statement regardi
problens 06 i s unsubst
especially given the proof of concept
that successfully implemented the
geocoding concept in the proposed
regulations.

Each shop is considered its own
geographic area, which was
demonstrated in the proof of concept
At the claims ével, the appraiser can
simply access a spreadsheet that hag
prevailing rate for each shop , which
can easily be accessed on a cell pho
or a laptop, or even on printed sheets
paper. The concept is not as
complicated as the Commenter belie
itis.
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Comment # 26.5

And part of that goes to something | haven't heard anybody commen
which is, if this kind of standardized survey is such a good idea, it rea
should be done by a regulator. By the BAR preferably because they
the jurisdiction over the shops. Berse what you're going to getis
you're going to get a varying response.

Because the survey should deliver the same results uniformly throug
the business if they're done correctly. But | think what a practical
matter, what's going to happesn you're going to get varying responses
from different insurers. It depends on whether the shop likes that ing
or they don't. With all due respect to the commenters in the room, I'n
none of them would do that. But | could see getting varggsgonses
from different surveys from different insurers. It really needs to be d(
by one regulator.

Comment # 26.6

And to go back to one comment that Tony made before is that it's ro
- it's not prescriptive. It's voluntary. The survey proges®luntary.
That may be true, but what we're concerned about is that if a compal
chooses not to do the survey, and we have our own survey methodo
and we are confident that the rate that we're paying is justified, it's le
it's fair, we may beanfident of that. But it- in the complaint process, i
the shop makes a complaint about that, the Department based on hg
enforcement is handled in other areas, the Department is going to m
justify that rate. And the first thing they're goinggmto is, Well, do you
have the Standardized Auto Body Survey? And if you don't, it's going
put the burden on the insurer to justify its rate. And the insurer may
able to justify the rate. But what we see happening is justified compl
That'sthe enforcement mechanism that willt will be defaulted to, is

justified complaints.

Response to Comment # 26.5

The Department has reached out to t
Bureau of Automotive Repair, who
were invited to participate, but chose
not to. Only the Bureau of Automotiv
Repair has the authority to regulate
auto body repair shops.

The Departmet does not have the
authority require that insurers condug
labor rate survey, nor is there authori
for the Department as a regulator to
conduct a survey. Thus the Departm
cannot mandate that all of the results
are the same for different insurers.

Response to Comment # 26.6

These proposed regulatiopvide
insurers with avoluntarymechanism to
support the use of labor rate surveys
when settling automobile insurance
repair claims in a fair, equitable and
reasonable manner, as required by Ins
Code section 790.03(h), in an efftot
protect all insurance consumers and
claimants who may be financially
harmed be the use of unreliable labot
rate surveys. Insurers may choose tg
conduct a Standardized survey, may
choose to conduct a survey that does
notfollow the Standardized survey
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And | haven't seen the Department's file of the complaints in this
rulemaking. But in our company, the vast majority of complaints on t
issue are- are made by the shops. Very few consumer complaints.
They're all the shops that are pushing the complaint process, so.
Thank you.

methods and requirements, or may
choose to not conduct any auto body
labor rate survey. However, no mattg
what option the insurer chooses, the
insurer is still subject teettling
automobile insurance repair claimsan
fair, equitable and reasonable manner,
required by Ins. Code section 790.03(h
These proposed regulations merely
provide one way an insurer may evider
compliance with Ins. Code section
790.03(h), and, by doing so, receive th
significant benefit ba rebuttable
presumption by the Commissioner that
the insurer has attempted in good faith
effectuate a fair and equitab&bor rate
component of a claim settlement, or
adjustment of the labor rate compone
of a written estimate provided by a
claimart pursuant to subdivisioff)(3)
of Section2695.8.Should an insurer
choose to conduct a survey that is ng
in compliance with the proposed
Standardized Labor Rate Survey, the
will not receive a rebuttable
presumption that they acted in good
faith to efiectuate a fair and equitable
claim settlement or adjustment of a
written estimate, but that does not me
that all surveys (that are not a
Standardized Survey) witiot result in
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a effectuate a fair and equitable claim
settlement or adjustment of a written
estimate meet this burden. The
Department will want to know whethe
or not the survey the insurer conductg
was in compliance with the
Standardized in order to determine if
the rebuttable presumption applies.
Enforcement actions have occurred
prior tothe proposed regulations, and
will continue regardless, and insurers
have always had the burden to justify|
its actions to the Department and/or i
an enforcement action.

Terry Lambert

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 2Z:

Hi, Terry Lambert again.

With the survey rates, when they're talking DRP rates versus regular
and the size of the shops, | will tell you that my facility only does abo
percent DRP work. My drivén rates are probably $2 higher than what
most insurance companies pay me right now. My poster rate on the
is $54. State Farm pays me $52. Farmers pays me $51. And Auto (
pays me $50. So I'm getting the right ratés not a DRP with any of
those companies.

If | were a DRP with them, every single one of those companies wan
least $5 to $8 per hour discounted rate to be on their program. So a
rate definitely is lower. | belong to three insurance comgahiat send
me DRP work. They're very minor. Like | say, only 3 percent of my d
a year goes to them. My DRP rates are $44 and $45 an hour. | don
it. 1do it only because | have customers that have that insurance an

ask me on it.

Response to Comment # 27

The regulations as proposed exclude
DRP rates from the survey.

As noted in the [
Statement of Reasons, the proposed
regulationgprohibit the use of Direct
Repair Program rates because DRP
rates tend to be a contractual lower rx
based on increased work volume fror
the insurer and do not accurately refl¢
market prices.However, shops
participating in a DRP program are fr
to paticipate in the survey using nen
discounted rates, in order to avoid
unfairly excluding those shops.
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Allstate and with it 21st Century are two insurance companies that at
point are standing firm with, This is our rate. This is what we pay. T
is what you're going to get. They're paying me $42 per hour. Lower
any of my DRP rates. Way lower th8tate Farm, Farmers and Auto
Club which pay me close to my posted rate. And Allstate and 21st
Century and two other ones get away with it by simply saying, This ig
what we're going to pay. You don't like it. Don't do the work. Send i
somewhere else.

So this is what we have to deal with in the shop and the insurance
companies- I'm sorry-- but they're talking about if they have to do a
survey rate, it might cost them $10 million.

How many insureds are there in the state of California? 100,0007?
200,000? So if there's 100,000 and it costs theon 100,000,0006-
excuse me. 100,000,000 drivers in California and it costs them $10
million, it costs less than a dollar per customer for them to do a surve
rate. One way or the other, we need survegsrthat are right. | don't
care if the Bureau of Automotive Repair does it.

Comment# 27.1

| would like to see the Bureau Automotive Repair kick out half the sh
Because today's technology, we are-&AR certified shop. We're a
Honda certified Bop. We're a five star shop. We're a Medallion shop
with VeriFacts, who is an independent company, who does check thg
guality of our work, and we pay for that. | pay for that, because | war
every single one of my customers that gets into a car toiee saant
them to know their children and their family are going to live through
next crash.

Comment# 27.2
And if we can't get the right rates, we can't buy the equipment. | spe

hundreds of thousands of dollars a year in equipment and training. |

Response to Commen# 27.1
This comment is beyond the scope of
the proposed standardized labor rate
survey methodology regulations. &h
Bureau of Automotive Repairs

activities are beyond the jurisdiction ¢
the Department.

Response to Commer#27.2
The currently proposed standardized
labor rate survey methodology
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astronomical what we spend. We don't get that money back. Nobod
paying it back. It's all, Cost of ovezad. It is cost of overhead. But
we're not getting the raises to make up for that. The profits aren't the
any more. It's unbelievable how they're just chopping it down and
chopping it down.

regulations do take into account futur,
increases in the Consumer Price Inde
The proposed regulations attempt to
account for increasing costs on an
annual basis by requiring either a ney
survey be conducted, or applying a G
adjustment as described iection
2695.81(d)(2)(C). This CPI adjustmer
utilizes the Monthly (All Items)
Consumer Price Index for All Urban
Consumers for California. Using
annualized monthly data based on
when the survey was conducted shot
minimize any lag of minimum wage
increass in the CPI data and lead to &
fair result while also minimizing costs
to insurers. Additionally, this
adjustment is only allowed once, afte
which a new survey needs to be
conducted to retain the rebuttable
presumption.

The proposed standardized lalpate
survey methodology does address th
issue of conducting up to date labor
rate surveys which would include
updated data by designating that only
surveys filed less than a year will
gualify as a Standardized Labor Rate
Survey, with a mechanism for a
possible extension to a maximum of
two years.
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Comment# 27.3
Steering | know is tomorrow. But | will tell you with the DRPs, the rat
are discounted. They're discounted greatly. State Farm, if you want
join up as a DRP, will go into your computer and ask for your lowest
labor rate you're charging anybody. dAthat's what they want you to
match to be on their DRP program.

So if you do work for Joe Blow's Carpeting, and he has a fleet of truc
and he's got a hundred trucks and you cut a deal with him, you make
your guy. I'll do all your repairs and I'lbdt for 38 bucks an hour. Now
you got to get- if you want State Farm, you got to do it for 38 bucks g
hour because that's what they dictate. Now, that's up to the shop ow
whether you want to take that or you don't want to take it.
But what I'm saing is, the DRP rates are so much different than a pos
rate. And with them saying, Oh, no, their posted rates are inflated.
Nobody charges that. | charge my posted rate to every single custor
that walks in my door. The only time it's ever discedrns when | have
to deal with State Farm, Farmers or Auto Club to say, Our survey sh
$50 an hour, $51 an hour, $52 an hour. That's all we're going to pay
Fine. I'll take the 1 or $2 off. I'm not going to argue or fight over it. |
not a big dela But when they're wanting to pay me $45 or something ¢
because that's what they pay their DRPs or even lower than that, $41
because that's what they pay their DRPs and their survey is eight ye
and they don't care, that's wrong.

| fought agaist one of the ones | named. | won't mention who it is.
Through the Department of Insurance. And they realized that they w
getting away with murder, and they had come back to me, and they s
Oh, we're so sorry. You have a unique shop in a unicgqae avVe'll now
pay you $50 an hour. Before they were paying me $42.

So they get away with it unless the independents complain. And the

owning most of the MSOs. Caliber Collision and Service King is hug

Response to Commen# 27.3
The comment clearly touches on issu
outside of the scope of the proposed
standardized labor rate survey.

As noted in the I
Statement of Reasons, the proposed
regulationgprohibit the use of Direct
Repair Program rates because DRP
rates tend to be a contractual lower ri
based on increased work volume fror
the insurer and do not accurately refl
market prices.However, shops
participating in a DRP program are fr
to paticipate in the survey using non
discounted rates, in order to avoid
unfairly excluding those shops.
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California. They're coming in here. &Yire in bed with every major,
major insurance company there is. And, | mean, out of the 170, or
whoever says there's 170 in California, they're probably in bed with 1
of them. And they do all their rates discounted and they get all the w
sent to them The reason that you can discount a rate to a DRP, they’
flooding your shop full of work. You don't have any advertising costs
You don't have any of the overhead with that. My door rates have to
reflect. | don't have the DRPs. Three percent ofataf gross is DRP.
All my work and where | get all of my customers is from advertising.
That costs money. | don't want to discount that because the insuran
company is not sending me anybody and they're not supposed to se
anybody. But they areAnd that's what's wrong. Tomorrow, I'll be her
for the steering.
Thank you.

Nathan Simmons

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 28
I'll make it quick. | promise.

Nathan Simmons. | have a suggestion that would probably involve B
But there's concern that shops would kind-dhey would turn in survey
rates based upon their like or dislike for an insurance company, the

weathe, who knows. Maybe the BAR can help with regulating poste(
rates. Maybe we can have rates posted in California as a regulation
the shops. They have to have their rates posted on the wall for BAR
regulation.

Comment # 281

And then you might- an insurer might argue, Well, you're just going t(
put $500 on a wall and you can charge up to that amount or discount

however low you want. Well, I'll tell you what. I'm probably the highe

Response to Comment # 28
Shops are not mandated to answer a
labor rate surveys. Shops can
voluntarily choose not to participate i
any labor rate survey.

Only the Bureau of Automotive
Repairs (BAR) can regulate auto bod
shops.

Response to Commen#27.1

Thank you for the supportive
comments which reflect real world au
body shop practices and demonstratg
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posted labor rate in the greater LA area, or at leastl taske, and there'
an effect to that. | lose business because of that. | have people walk
the door. They look at my rate. They look at their insurance compar
estimate that says it pays less. They look at the body shop down the
that chargs less. They walk right out that door. They don't even give
the chance or opportunity to try to win their business.
So there is another side to just putting whatever rate you want on thg
wall. It's a business decision that a shop would have te @k you put
a lot of thought and effort into that decision. You don't just throw a
number up on the wall wilkpilly because it's going to help get more
money at the end of the next year with this new survey process. So
perhaps that will have to be sething that can help streamline this that
all shops will have to post their rates and then you would have to put
rate on the survey.

And then, that brings up the point that then theoretically every single
survey that each shop does is going to betidal, so what's the point of
each shop having to answer each insurance company's survey? It's
like they should all go into one pool and then the insurance companig
access that pool, and you guys verify and validate it or something. I
sure.

Lastly, some insurers are worried about the cost of doing a survey e\
year. Well, maybe you can buy the data from NABR that they're alre
collecting. You can get with them and get the survey results from the
and use that use that as youusvey as long as it meets all the
parameters that the Insurance Commission has set forth. So that's g
Thank you.

that posted labor rates auto body
shops do have validity and are
excellent indicia of the actual market
rate and that there is no incentive to
post inflated posted rates.

With regard to using NABR or some
toher third party to supply data for
surveys, nothing in these propdse
regulations prohibit an insurer from
entering into a contract with a third
party to conduct the Standardized
survey on behalf of the insurer or
several insurers. In that cadeg use of
a third party to conduct a labor rate
survey for contracting pags would be
an agreement that must be reached I
the parties themselves, thus negating
the need for the designation of a
Arecogni z e drorthér H ther
shops were to agree to send survey (
to a single source and allow that data
be obtainedby insurers to generate
surveys, these regulations do not
prohibit this practice.

Hillel Shamman
Nathan Simmons

April 21, 2016

Comment # 29
| just want to follow up.
Hillel, H-i-I-I-e-l. And I just wanted to also say that | noticed also whe

first started that, | think, the labor rates back then were like $36 an hg

Response to Comment # 29
Thank you.
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Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

$38 an hour, and mechanics had $76 hour. And now 20 years later
at $55 or $50 and they're at $150, $200, and the only reason | can s€
that's the reason is because of DRPs and there's been a lot of DRPs
last 20 years. And it's because they've been able to hold down those
to their benefit. | mean, | carfigure out any other way.

And as far as us posting a rate like $500 an hour, this is not realistic.
mean, we're going to be in the market area. It's going to grow in the
market. And the way | see it is, if you pay the posted rate, if you don’
want topay a posted, you have to have a legitimate labor rate survey
after. And if you can put up those parameters that make sense and
course not include a DRP rate, it's fine. They definitely are able to he
down rates with DRPs in thiswhen theyget some of the auto body
shops and their rates set. So | might be repeating myself and | really
wanted to just strike that point home.

Sam Valenzuela

April 21, 2016

Testimony at Hearing:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 30

Hi, my name is Sam Valenzuela. | have some additional commentar|
from earlier.

Just based on the comments that we've heard today, | thought that t
panel might appreciate amdependent third party perspective. We're n
a shop. We're not an insurer. We're simply a research and technolog
company that serves this industry.

And on the topic of collusior or maybe we've heard comments comir]
from both sides talking about lagsion from opposite perspectives and
suppression of rates. | think what we can tell you is the story that the
tells. We can just let the data speak for itself.

And in looking at the data, it would appear that shops have in fact
colluded by gettig together and agreeing to charge a low, barely
profitable price. That's what the data would suggest. Rationally that
doesn't make sense that these companies would get together and pu

Response to Comment # 30

Thank you. The issue raised by the
commenter is one reason the current
regulations are being proposed.
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themselves under tremendous profit pressure given all the investmer
you've heard that they have to make.
We don't see those same trends in comparable industries. | think the
best closest comparison | can think of is mechanical service. It's
automotive. They're repairing cars. But it's mechanical. It's collision
repair. It's probably the closest caanigon. And you don't see that. We
be happy to send some of that data to you. It looks like a distorted b
curve that's been squished to the left.

Our independent explanation of that is that there's an outside force a
on that to push those peés to those levels. We don't see any rational
explanation in the data to suggest why it would be skewed left and it
would be skewed low. When | say left, | mean, you know, on a scale
low to high prices and that bell curve is squished left.

Comment# 30.1

So we don't see shops colluding to drive rates up. We definitely see
downward pressure and we see a variety of tactics used which we cc
name that- that help drive that price to that level.

With free market prices and this notion that shop®tavasking price,
and | think in the free market we agree. There was an ask and, Here
what I'm asking for it but here's what I'll give you for it. And buyer an
seller come together and agree on a price.

Probably the best comparison or the best gatiat for the Department tg
consider there would be what an actual customer pays. There's plen
cases where a consumer does not want to report an accident to their
insurer and they just want to get the car fixed on their own and so the
cover the till cost on their own. So they're willing to pay whatever the
pay. A door rate of $500, if that's, you know, really the price, clearly
consumer is not going to pay for that.

So | think that the free market rationalizes that shops are not incentiv
put a ridiculous price on a wall and call that their price  because I tf

we've heard- we've heard one example and we've seen this across tf

Response to Commen# 30.1
Thank you for the comments which
provide a practiodg
explanation of why collusion is very
unlikely.
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country. We work with shops all over the country, not just California.
Plaintiff customers pay out of pket and the rate that they pay would b
clearly suggestive of what a market rate is and it tends to be door rat
tends to be much closer to what customers want to pay than someth
$8, $10 almost.

Comment# 30.2

| know the steering issue is tomorrow. I'll just make the pewe would
make the point again as an independent just doing research in this a
Maybe I'm stating the obvious. There's clear linkage there.

And so, getting the pricing issue righkisy. In our opinion, if you solve
the pricing issue, steering goes away. We've never encountered in ¢
research any steering that occurs because an insurer wants to send
consumer to a more expensive, more equipped, more OEM certified
It almost dways is ... Well, | guess | would say always. | have not se
one case to the contrary, is about price: Driving a consumer to anott
shop that has a lower price. Never to another shop that has the Mer
certification that you need to get your ¢iaed right back to the
manufacturer's specification. So potentially, solve the pricing probler
and you solve the steering problem as well.
Thank you.

Response to Commen 30.2

C o mme ndoramedtsare regarding
steering, which is outside the scope ¢
the currently proposed regulations
regarding a standardized labor rate
survey methodology.

Insurance Industry
Coalition

May 31, 2016
Written Comments 18Q:

Verbatim, but with

insertedComment accomplishes its policy goals while regulgtithe insurance industry in &
Numbers keyed to lawful, prudent manner.
responses.

Comment # 311:

Since our April 21 and 22, 2016 comment submissions to the Califor
Department of I nsurance (CDI ) 1
regulations (Re@0120 00 02) andt edrei MmdAdti-e
20150 0015) (together, the fARstdpoOo
associations have worked diligently to formulate a suggested approa
the Proposed Regulations which would simultaneously ensure the C

Response to Comment # 31.

The Department thanks the Commen
for the additional comments and
suggestionsThese comments are not
timely, as they were received after th
deadline to submit comments, which
passed on April 22, 2016.
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We offer the following additional comments on the Proposed Regulat
We hope to resolve these issues in a collaborative fashion with the C
without need for furthereofghet i or
rulemaking file.

Labor Rate Survey Regulations

Comment # 312:

Our additional consideration of the Labor Rate Survey regulations ha
only strengthened the concerns we outlined in our April 21, 2016
comment submission. With its proposal, the @Daffering a model
methodology for conducting labor rate surveys which would produce
claims costs that are unreasonably and unnecessarily expensive. Th
proposal would artificially inflate the cost of insured auto repairs with
corresponding benefit fansurance customers.

Because the Labor Rate Survey regulations would be voluntary, insu
would face two choices: 1) adopt new business practices which prod
unwarranted claims payment inflation which they cannot readily pass
along due to the diffigt rating environment in California, or 2) use
alternative methods that are currently allowed (like Cost of Living
Adjustments) but not recognized in the Proposed Regulations, leadin
uncertainty as to whether the CDI would attempt to force insuresfuse
the Proposed Regulations when reviewing consumer complaints or
conducting field examinations. Our guess is that most carriers would
the second option, which would defeat the whole point of doing
regulations in the first place. Our thought is timés is counterproductive
for the CDI and insurers.

A better option would be to fix the Labor Rate Survey regulations so
ensure fair results and provide flexibility and options for the industry 1
can be widely adopted. To accomplish this, we tingeCDI to revise the
Labor Rate Survey regulations, in addition to the comments we subn
as follows:

Response to Comment # 32.

The Department disagrees with the
Commenter that the proposed
regulations would inflate the cost of
insured auto repairs with no
corresponding insurance benefits. Tk
comment is unsubstantiated and
unsupported. Whereas in the
Department Economic Impact Analys
outlines with specificity the estimate ¢
costs to the insurer and consumers, ¢
the Initial Statement of Reasons outli
the multiple benefits to the public.
Although the proposed regulations
Standardized Labor RataiSey is
optional, the Department is hopeful a
confident that insurers will adopt the
new business practices outlined in th
proposed regulations, based on the
incentive of the rebuttable presumptig
However, as noted by the Commente
insurers are freto continue with their
currentpracticesto the degree they
result in fair and equitable claims
settlementsbut will not receive the
rebuttable presumption of the
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Comment # 313:

Arithmetic Mean or Simple Majority

Proposed Section 2695.81(d)(5) requires insurers to calculate a loca
Aprevaildygr atue¢ @ thlbat i s based
results in inflated payments. This would create a system in which boc
shops are paid one rate with a cash customer and another, higher ra
insured jobs. Insurers look forward to meeting theirtcactual and legal
obligations to make fair offers to pay for car repairs, but will not acce
state regulation which requires obvious overpayment.

We urge the CDI to fix its profy
body rate. 0 Wagréebheestgal ami paf
Aarithmetic meano and, i nstead,

would eliminate the bias of outlierswhich could be particularly acute
when used with the regulationog
from six body shops.

Comment # 314:

Use of DRP Rates in a Labor Rate Survey

Proposed Section 2695.81(@l)prohibits labor rate surveys from
including any discounted labor rate obtained as part of a direct repai
program. We understand that the CDI strongly believes that labor rat
surveys should only include labor rate survey results that an auto ref
cugomer could get without the benefit of a contracted discount. Howg
CDI must address our legitimate concerns about the mischief that bg
shop survey respondents can pl &

be a check and balance to address thalplgsof inflated labor rates.

Standardized Labor Rate Survey. EV
if insurers proceed with this second
option, this vould not defeat the whole
point of doing regulations in the first
place, nor is it counterproductive. Th
Department has t 3
suggestions with great consideration,
noted below.

Response to Comment # 33:

The Department thanks the Commen
for this suggestion. Based upon this
comment and others, the Departmen
eliminated the greater of the arithmet
mean or average in its Final Text of
Regulation. The prevailing rate is no
calculated as the simple majy of
surveyed shops, and all reference to
arithmetic mean or average was
eliminated. The Department believes
this amendment addresses the conce
raised by the commenter.

Response to Comment # 34:

As noted in the I
Statement of Reasaorthe proposed
regulations prohibit the use of Direct
Repair Program rates because DRP
rates tend to be a contractual lower r{
based on increased work volume fror
the insurer and do not accurately refl
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The labor rate survey regulations should include a provision that allo
survey results to be adjusted when an insurer documents that body s
accept payment at rates less than their reported, posted labor rates.
is no justification for a state regulation which creates two, different
Amar ket 0 r at es: -pay@stdmersygay and tlzeh &
higher rate which shops are able to extract from insurance companie
the CDI ensures that insurers have a meisina for challenging body
shop collusion or falsification of labor rates, then insurers will accept
exclusion of DRP rates from labor rate surveys without further
disagreement.

market prices.However, shops
participating in &RP program are fre
to participate in the survey using ron
discounted rates, in order to avoid
unfairly excluding thosshops.The
Department disagrees with the
Commenter regarding potentially
inflating posted rates. Auto body rep
shops, have everpcentive to post the
market rate, as noted by auto body
shops during the public hearing.
Consumers, concerned about the prig
of repairs will look at the posted rate
and will be deterred by a posted rate
that is too high above the market pric
or purposeflly inflationary, and go to
another shop.

The Department has taken the
Commenter s suggse
consideration. In the Final Text of
Regulation, under section
2695.81(e)(3), insurers are allowed tq
adjust the labor rate to an amount loyv
than he prevailing rate, if the insurer
aware through invoices that the shop
charged a lower rate in the past 60
days.

The Department disagrees with the
Commenter, and believes that collusi
is highly unlikely. As previously
explained, a periphery wasaet, so
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that a geographic area may include
many more than six shops, with the
average number of shops per
geographic area of about 20 shops.
This means that in order to manipulat
the market, a shop must collude with
the five or six closest shops, addeon
mile and include all of those shops. |
turn every single one of those shops
must collude with every other shop in
its geographic area. Collusion must |
done on the exponential scale, a leve
of conspiracy that is highly unlikely
and the chances mimwisle.
Additionally, in the case where any
autobody shop colludes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to investigate and work with
District Attorney's Offices throughout
the State to prosecute for insurance
fraud In fact, the Department has
prosecuted claims against autobody
shops for insurance fraud in the past,
Furthermore, existing antrust laws
act as a deterrent, and prohibit auto
body shops from manipulating the
market and engaging in monopolistic
activities.

Although the Department disagrees t
there will be shop collusion and that
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there will be miniméfalsification of
labor rates, this provision provides th
flexibility that the Commenter seeks,
and the assurance for challenging
possible price manipulation by shops

Further, as stated in the Initial
Statement of Reason&gtproposed
subdivision prolbits insurers from using
a discounted rate negotiated or
contracted with members of its Direct
Repair Program. Discounted rates or
rates from insure
Program, tend to be lower than the act
market rate since insurers are able to
negotiaé a lower labor rate in return for
promising the shop an increased volun
of work will be referred to that DRP
shop. The purpose of the Standardizeg
Labor Rate Survey is intended to settle
claims for repairs in theondiscounted
or open marketAlso, sin@ Ins. Code
section 758.5 confers upon a claimant
right to select the automotive repair
dealer (repair shop), using discounted
negotiated rates from DRP hinders tha
right, misrepresents the actual market
labor rates in a given geographic area
and esults in unreasonably low
insurance settlements. The proposed
language is reasonably necessary to
address the skewed data that may resl
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Comment # 315:

Geocoding & Permissible Methodologies

Proposed Section 2695.81@)&ets forth the one, and only one,
acceptable method for surveying a geographic area for determining &
local, prevailing labor rate. The CDI method would require survey of
closest six (6) body shops, when measured in a strianghtlistance, to
theshop making the repair in question. The CDI method would requir
the survey to use a fAgeocodi ngd
based upon their latitude and longitude.

Such a geocoding method is, to our knowledge, not a comrugely
method in thensurance industry. While staff at the CDI may have
concluded that this method is the only one capable of producing
consistent and fair survey results, this is certainly not the consensus
viewpoint in the insurance industry. Insurers would be open to
partidpating in a presentation where CDI staff could explain its propo
methodology and attempt to educate insurers on why this methodolo
feasi ble. Absent such dialogue,
proposal would be broadly adopted.

Insurers urge the CDI to add additional, permissible methodologies th
would increase the likelihood that insurers adopt a model survey
approach. For instance, the CDI distributed a working draft of an alte
methodology, dated October 1, 2015, which raligsn commonly

understood city, and, when necessary, county, boundaries for the se

by including discounted or DRP labor
rates. The proposed language does ng
prohibit the use of nediscounted rates
of a DRP shop, which will equitably be
included in the Standardized Labor Ra
Survey. However insurers must report
their use of DRP shops in its survey
under proposed CCR section 2698.91
for transparency purposes.

Response to Comment # 3%

Based upoithis comment and similar
comments, the Final Text of
Regulations reflects a change to
Geographic Area under subdivision
(8)(D). A periphery was added, so th
a geographic area may include more
than six shops, given that one more
mile is added to the dix closest shop,
and all shops within that mile are alsg
included in the geographic area.

The Department disagrees that
geocoding is not a commonly used
method in the insurance industry.
Geocoding is used in many aspects i
the insurance industry. The
Department submitted a proof of
concept in its Notice of Amendment t
Text, demonstrating the low cost of th
geocoding concept in its proposed
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of a survey area. Insurers would be willing to seek a negotiated resol
of this particular issue with the addition of a methodology substantial
similar to the pproach in that working draft. Providing multiple
defensible methodologies for selecting a geographic survey area,
including methods with appropriate sampling techniques, will increas
likelihood of broad adoption, as opposed to only one, new, untested
methodology.

Also, the proposed Labor Rate Survey regulations should allow the g
to pursue greater accuracy in determining a market rate by weighting
survey responses according to shop capacity. In most markets, large
shops with greater repair vohe capacity (number of vehicle bays, for
example) will repair proportionally more vehicles. For instance, if a ci
had 5 shops with 1 bay each and 1 shop with 5 bays, as many as ha
vehicle repairs might be completed by the latter. On a per edbadlis,
then, the larger shop will mathematically play a larger role in the
prevailing labor rate in that market than the other shops. But the Proj
Regul ations preclude a standar
relative volume of repairs,andn st ead requires a
approach, making no allowance for the practical effect of shop capac
on the prevailing labor rate in a given market.

Further, we are willing to explore the feasibility of insurers being able
voluntarily subsdbe to a statewide labor rate survey conducted by a
neutral, credible organization. Some have mentioned the possibility ¢
Bureau of Automotive Repair being involved with such an endeavor,
which seems appropriate for consideration.

regulations. This proof of concept wg
presented to interested parties.

The Department considered and
rejected SNBA, census data, or zip
codes, and other alternatives as
explained in the
Statement of Reasons. The Departm
has made a determination that no
reasonable alternative to geocoding t
would be more effective in carrying o
the purpase of the proposed regulatiof
or would be more cost effective.
However, since the Standardized Lak
Rate Survey, is a recommended surv
insurers are not prohibited from using
another methodology in their labor ra
surveys to the extent those surveys
result in fair and equitable claims
settlements

The Department rejects a weighted
survey response based on shop capé
for the Standardized Labor Rate
Survey. First, the Commenter did no
suggest an accurate means for the
Department to measure shoppaaeity.
Counting the number of vehicle bays
for example does not necessarily me
that a shop with less bays will have le
capacity or a lower rate Furthermore,
there is no accurate way for the
Department to count number of bays
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Comment # 316:

Duration of Surveys

Proposed Section 2695.81(d)(1) restricts use of a particular labor rat
survey to one year. This time period is too short.

While the CDI attempts to provide a mechanism for use of a survey f
second yearfdime, the method is based upon broad consumer data
unrelated to the price of auto repairs.

Interestingly, and unacceptably, the Proposed Regulations actually

prohibit insurers from adjusting survey results downward if the consu

nor is the Departmermware of an
accurate measurement of shop capaq
Additionally, when consumers are
making a choice regarding auto body|
repar , fishop notapaci
consideration for cost or market valug
However, since the Standardized Lak
Rate Survey is not maatory, insurers
are free to consider volume in their
methodology, or any methodology for
their labor rate surveys to the degree
insurers can support than this practic
results in fair and equitable labor rate
in each geographic area surveyed.

The De@rtment has reached out to th
Bureau of Automotive Repair, who
were invited to participate, but chose
not to be involved. As noted above i
response to other comments, nothing
the proposed regulations prohibits
insurers from independently working
with another neutral, credible
organization to voluntarily subscribe t
a statewide labor rate survey.
Response to Comment # 3@

The Department disagrees that the-o
year time frame is too short. This is
especially true if a CPI calculation is
applied toextend the useful life of the
survey for up to 24 months.
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price index (CPI) hagonedowri abandoni ng the C
that CPI should be used to adjust labor rate surveys in the second ye
use.

Insurers believe that a two year period of use for labor rate surveys i
reasonabl e. We request albaa@RrRl oni
method for the second year of a survey and, instead, simplify the prg
by allowing a labor rate survey to be used for two years.

Comment # 317:
Anti-Steering Regulations
Synopsid Suggestions related to the A8ieeringRegulations.

The CPl is a standard methodology 4
measure of inflation that can accurate
account for inflation for the auto body
repair industry. As stated in the
Department Economic Impact
Analysis, the Deartment estimates
minimal costs to the Insurer.
However, based upon thisroment
and others , the Department has
changed the text in its Final Text of
Regulation for section
2695.81(d)(1)(C)3.b., which states th
A[l ] abor rates arn
be increased atecreased
commensurately with any increase of
decreasén the California CRU . 0
eliminates any upwartias the
Commenter is concerned about. The
Department believes this amendment
addresses the concerns raised in thig
comment.

Respmse to Comment # 3717

These comments are beyond the sco
of the proposed regulations, and are
addressed in the Ar8teering
Regulations rulemaking.
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DURING THE MODIFIED TEXT AVAILABILITY

SUMMARY AND RESPONSE TO COMMENTS RECEIVED
PERIOD OF SEPTEMBER 26, 2016 THROUGHOCTOBER 11, 2016

Commenter Synopsis or Verbatim Text of Comment Department 6s KR
Eric Dash Comment # 32.1 Resmnseto Comment #32.1

Black Walnut Body

Works (PA) Subject weakening consumer rights The Department thanks Commenter {

September 28, 2016
Written Comments 18R:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Dear Mr. Dave Jones,

As an shop owner, 35yr s
wi shing and planning an
loosing stupid insurer driven mandatauch longer!

now,
exit

0 —
~ ™

| ask you to reconsider softening or giving Insurers any more latitude
manipulate claimants than they currently do now. Here in PA we hav
way to facilitate any grievancg
with ex insurance exeitives and was founded by the insurance indust|
the ole fox in hen house politics as usual BS!

| hope my home state of CA would be more progressive and democr
to the needs of fAthe Peopl ed v
writing is to tryand help myself as CA often leads the rest of the cour
so please reconsider the current issues and reverse the trend towarg
corporate domination over us all!

Sincerely Eric Dash

Black Walnut Body Works, Ltd.
1620 Zion Road

Bellefonte, PA 16823

the comment. The Department
disagrees that the proposed regulatig
weaken any rights currently enjoyed |
consumers. The proposed regulation
are intended to add an additional levg
of consumer protection lgyrovidinga
standardized labor rate survey as an
alternative to the current surveys
conducted by insurergshich are the
subject of many Department complail
files.

Auto repairer trade press reporting of
the proposed regulations included
discussion about how thenanded
regulations noticed in the 15 Day
Notice removed the requirement
labor rates contained in survey
responses to be made publithis
requirement, which was never in stat
or regulation, was removed response
to commenters who were concerned
that posting of the rates from all
responding shops might lead to
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collusive behavior by the auto repair
shops The proposed regulation still
requires that the labor rate for each
geographic arebe made publicThe
Department believes that Commente
may bereferring to the removal of this
requirement when stating that the
proposed regulation widiweaken
consumer protectionddowever, this
shopspecific labor rate is required, pe
these proposed regulations, to be mag
available to the Department in order
the Department to carry out its
regulatory functions.

Danny Discola
Amer i ca8ay A

(L)

September 28, 2016
Written Comments 18S:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 33.1
Subject SURVEY

Please advise what can be done in are state ,lllinois
THANK YOU , DANNY

AMERICAS AUTO-BODY
810 LUNT AVE
SCHAUMBURG ILL 60193
847-985-3760
847-9851837 FAX

Responsdo Comment #33.1

The Department thanks Commenter {
the comment. While the Department
cannot assist with regulations in the
State of lllinois, the Department
suggests that Commenter check to s¢
if lllinois has alabor rate survegtatute
similar to Ins. Code &8. If so, he can
speak to the lllinois Department of
Insurance regarding adoptionlabor
rate surveyegulations. If ndabor rate
surveystatute exists in lllinois,
Commenter should speak to his
representative regarding having a
statute enacted.
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Robert Peterson, Santa
Clara University School
of Law

October 6, 2016
Written Comments 18T:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 34.1

To: Damon Diederich

California Department of Insurance
300 Capitol Mall, 1% Floor
Sacramento, CA 95814
Damon.Diederich@insurance.ca.gov

From: Robert W. Peterson
Professor of Law

School of Law

Santa Clara University
Santa Clara, CA 65053
rpeterson@scu.edu

Date: October 6, 2016

Below, in regular type, are my comments submitted following
April 21, 2016 hearing in Sacramento. | am resubmitting these, as th
September 23, 2016 revisions have not remedied the basic defects i
approach taken by the Department in trying taldgth fair and equitable
labor rates. IBold type following these comments | have added my n
comments on the September 23, 2016 revisions. | hope they are hel
April 21, 2016 comments

Thank you f
rate surveys.

| have a suggestion. Generally speaking, would it be possible
extend the comment time for a few days after hearings? Otherwise,
almost impossible to digest the comments made by others at the heg
into onebds own comment s.

or the opportuaorit

Responsdo Comment #34.1

By Commenter 6s oV
plain-text comments in the first part o}
his letter are a verbatim recitation of |
comment letter oApril 22, 2016,
found atComments 15-15.6.
Therefore, the Department reiterates
and reincorporates here by reference
responses to Comments 15.15.6.
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OnceCalifornia decided to allow consumers to choose their ov
repair shops (a P.P.O. rather than an HMO system), it is obviously
necessary to have some kind of cost control. Otherwise shops could
any rate, and insureds, through their insurers, woultbbged to pay it.
The labor rate survey has been the tool of choice to discover the fair
market rate for auto repair.

The use of outdated surveys or improperly skewed surveys is
legitimate concern for consumers and regulators. Likewise, the high
of collision insurance, which is a pasough of auto repair rates, is a
serious concern for consumers. Speaking personally, my collision rag
higher than the rate | pay for my 300/500/100 liability coverage. And
car is a modest one.

T h e D Qrierit attenapt to bring certainty and fairness to thig
difficult issue is, in my opinion, seriously flawed in a number of respe
The Rebuttable Presumption

The survey is now voluntary, and if done in the prescribed way
the insurer recwrnesesmmt iicgred uttha
equitable. Just which kind of rebuttable presumption is left an open
guestion. More to the point, if the presumption is a carrot to encoura
insurerds to do surveys i n a@acc(
sustenance. This is because of the way presumptions work in Califo
Does it shift the burden of going forward with evidence, or does it shi
the burden of proof to the DOI? Probably neither.

In California, presumptions are not evidenéa.. Codesec. 600.
Thus, they may not be AdAweighed.

There are three kinds of presumptions.
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Conclusiv® Ev. Code sec. 620t is not one of those.

There are two kinds of rebuttable presumptiofisose that shift
the burden of producing evidence (Ev. Code se@) 68d those that shifi
the burden of proof (Ev. Code sec. 660).

The regulation does not tell which kind of rebuttable presumpt
this one would belf, however, the burden of proof or burden of
producing evidence is on the Commissioner, then the presmmgones
nothing You candét shift either burd
burden.

If the Commissioner would have the burden of production and pra
in a market conduct actiorthen this presumption is illusory. At most, i
bespeaks a favorabddtitude towards the insurer who surveys in
accordance with the regulation.

| think, too, that it has no effect outside an enforcement actiamly
applies to the Commissioner. So it would have no impact on a suit by
insured or, if under an assigent from the insured, the auto repair sho

The Survey Design
The survey design is calculated to get the wrong result (inflated ré
for all of the reasons | outlined in my earlier comments. They also d
define fAcharge, 0 -chiogc adwn tt ehde.yd d ¢
defined, shops may interpret thentlasy please.
The proposed regulations require that a geographic area yield
t hat are Afair and equitable. o
geographic area for an auto body repair shop shall comprise six (6)
Responding Qualified AutoBodyReg r s hopso cl os

guestion. Since it says dAshall
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area larger than the six nearest responding body shops. We heard
testimony today from both sides suggesting that this arbitrary limitatig
will result in unintended consequences. Any survey so narrowly dr
will seldom yield fair and equitable labor rates, as required.
There is an area close to my university that looks like auto body r
Just click on this Google Map link:
https://www.google.com/maps/search/Auto+Body+Repair+Shops
ar+Santa+Clara+University/@37.36434821.9435833,14.53z
Note that one of the is called German Auto Body. If they specialize
Mercedes repair and charge $100/hour, does that mean that Econo
Auto Body and Paint can raise its rates to $100/hour simply becaus
located near German Auto Body? If a number of dealershigs jngh
auto body repair rates, are within a few blocks of Economy Auto Bo
and Paint, does that mean that Economy can raise its rates to insur
the dealer rate, even though Economy is not a dealer?

Comment # 34.2

You could get six shops within a block or two. Any outside that &
simply do not count, even if they are within a 5 minute jahis has
been partially remedied by the addition of the peripheral ared see
additional comments below] This is particuldy odd because the
di stances that are considered
regulations are more than itow increased to 15 per the September
23, 2016 revisionspr more than 25 miles, depending on the area. T
would suggest that the exlant market is more congruent with these
distances.

The regulation requires that the survey results by submitted to
DOI. Again, if | am reading this correctly, the survey for each shop
consists of the rates of that shop and the nearest 5 othendespshops.

This means that there are as many geographic areas as there are sh

Response to Comment 84.2

This is responsive to the bolded t¢
only. The sixshop geography size for
surveys has been substantially revise
Most shops will now be comped with
an average of 20 shops.

Steering is a very different probler
from those encountered with labor raf
surveys. Hence, there are different
solutions. With steering, insurers try
coax consumers to go further than th
might otherwise prefer from their
homes or offices to a direstpair shop
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5,000 shops, 5,000 different geographic areas, and 5,000 surveys to
submitted. Perhaps | am reading this incorrectly.

Much turns on t he sihsargringyloivgr a s
rate to the posted rate, so shops, unless there is some good reason
contrary, will simply post higt
discounted rates are not, then, to be included in the survey. The ma
rate then becomehe posted rate regardless of what repair shops acty
charge. Who pays the MSRP on a new car? Likewise, while one maé
use a DRP rate in t heisountedpesyed t
|l abor ratedo in the sur vedrate. INAg 4
California, shops need not post their rates, and when they do, they n
not charge the posted rate.

While one witness said he would lose business if he posted a hig
rate, that seems doubtful. Pushing the posted rate by $15 or $20 is 1
likely to make a potential customer turn on his or her heals. Once
engaged, the manager can present the lower, discounted, rate. Afte
reviling the insurance company, the shop can then also ask the custc
to sign a complaint that they will obligingbend to the DOI.

Although this seems to be an almost intractable issue that has be
churning for over 15 years, | would respectfully suggest that these
proposed regulations need further work.

(DRP) favored by the insurer, so ther
is a distance parameter to keep the
insurers from imposing long drive
times on consumers who wish to take
advantage of the lowest possible-out
of-pocket costs. With the surveys, a
customer may have alreadhosen a
shop close to their home/office and th
insurer may be trying to reduce the
price paid for the repaof their chosen
shopby using the suryeas a
justification to paylower repair rates.

Further, comparing the fifteen (15) or
twenty five (25)mile parameters and
the one (1) mile periphery would not |
accurate, as they are two completely
different concepts serving different
purposes. The fifteen mile and twent
five miles is the entire distance set fo
in the proposed Antbteering
regulatims, while the one (1) mile is
being added to the distance of the six
furthest shop in the core area. The
sixth furthest shop may be a few mile
from the subject shop, or even twenty
or more miles from the subject shop.
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Comment # 343

Comments related to SeptembeP3, 2016 Draft

The September 23, 2016 draft makes some slight improvements,
but not enough to save the proposal from the serious flaws noted
above. This is not surprising since the regulatory architecture
imposed on this economic debate is asymmetrical. The Department
of Insurance can regulate, to some extent, prices, profits and
settlement practices of insurance companies. It has no regulatory
control over the prices, profits and practices of auto repair shops.
BAR, the auto repair shop regulator, des not regulated prices or
profits of auto repair shops, nor does it require that rates be posted,
nor does it require that a rate, if posted, be the rate charged. One
may analogize this to a game of tug-war wher e one |
limits the number and weight of players, while the other team may
engage linebackers and sumo wrestlers in whatever number they
please.

Response to Comment # 33
The Sept. 23 draft includes substanti;
and numerous changes based upon {
rounds of meetings and negotiations
with insurers and auto body shops.
While the Department has no
regulatory authority over repair shopg
it does have an interest in ensurihgtt
claims are paid fairly. If an insurance
company is lowballing a shop, they a
likely creating an unfair market
advantage and putting cost pressures
the auto repair shop industry that will
likely lead to lower quality repairer
forcing the shop taollect this
difference from the consumer who pa
an insurance premium believing they
would have these repairs fully or
mostly covered by the insurer
Furthermore, by proposing a consiste
methodology the Department believe
it will foster an environmetrwhere fair
and equitable claim settlements can |
reached for insurers and consumers.
This will also likely allow the shops tg
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Comment # 34.4

Nor does this regulatory architecture serve the ultimate public
interests of getting cars properly repaired athe lowest possible cost
to the public. Auto repair shops, quite understandably, want to
charge the highest rate the market will bear. Car owners and their
insurers want to pay the lowest price the market will bear. These
regulations, which are craftedto increase auto repair costs, serve the
interest of auto repair shops, but not the interest of the car owning
public.

Let me turn to some of the specific amendments to the earlier
regulations.

Comment # 34.5

The earlier regulation defined the rdevant geographic area to
include the actual repair shop and the 5 or 6 nearest shops. This
geographic restriction was artificial, easily gamed, and cumbersome.
The amended regulations now restrict the geographic area to a circle
with the actual repair shop at the center and with a radius extending
one mile beyond the furthest of the 5 or 6 nearest responding body

provide higher quality repairs to
consumers over the long run.
Response to Comment # 34.4

The Department disagrees that the
geagraphic area as defined in the Tex
of Regulation was artificial, easily
gamed, and cumbersomehis is a
false assumption. These regulations
are drafted to address goals in the
ISOR. The regulations are not design
to raise repair costs, but instead ar
crafted to stop insurers from using
outdated surveys, discounted DRP rg
that are not representative of prevailil
rates plus increase transparency
among other thingsThe goal is not to
give consumers the cheapest repair
possible, but give them theest repair
possible at the lowest reasonable ratg
Shops compete on price and there is
little incentive from them to artificially
raise the price which will harm the
shops ability to attract business.
Response to Comment # 34.5

The Department disagrett the
system is easily gamed becapsiee is
one of the most important aspeots
competition in this highly competitive
marketwith large numbers of
competitors except in rural areas.

#973304.14
207



shops. This radius is calculated to the nearest 5.284 feet from the
posted address of the shop.

This amendment is a slight improvement (it soratimes will
embrace enough auto repair shops to yield a more representative
crosssection), but it is arbitrary, cumbersome, and will result in
unacceptable outcomes. Let me illustrate with some specific
examples.

First, although the circle is a beautifulPlatonic form, it does not
impress city planners or zoning authorities. With the exception of
Washington D.C. and Paris, the circle rarely finds its imprint on city
planning. Commercial areas which include auto repair shops are
more usually found alongcommercial corridors, so a circle drawn
around any auto repair shop will likely embrace only a few shops
along the corridor along with residential areas, farmland or forest in
the remainder of the circle.

A circle drawn around an auto repair shop in Mendaino will
include a great deal of ocean to the west and a number of marijuana
farms to the east. A circle drawn around the county seats of
Markleville or Bridgeport will include ranches and national forest. A
circle drawn around any town boardering Lake Tahoe will include a
large body of water and a large portion of another state.

The Department included in the rulemaking file a Draft Autobody
Analyzer (item 69). This example illustrates in part how arbitrary
the results can be. The example given imé Analyzer begins with a
shop in the small town of Alturasi apparently the only Qualified shop
in Alturas. It must be a very good shop because it claims to charge
$90 per hour. Among the 47 Qualified shops within 117.19 miles,
there are only two othersthat claim that high a rate.

In order to bring in 6 shops (7 in all because the two furthest
shops were at the same distance), one must draw a circle 75.348 mi
in radius with the Alturas shop in the center. This brings in the

These arguments are unsupported. T
Department demonstrated tAato
Body Analyzer as a cosdffective,
efficient way of conducting the survey
The cirde was used to show which
shops wold be included in given

s h o évailing rate. The same resu
can be achieved by analyzing straigh
line distances. Depicting a geographi
area as a circle is commonly used to
depict many different datasets.
Furthermore, the illustration of a
geographic area as a circle does not
rencer the geographic area inaccuratg

A geographic area is not hindered by
the existence of farms, ranches, fores
or bodies of water, but is instead
defined by it. Many small rural towns
in California have similar
demographics to their neighbors.
Markleeville and Bridgeport will likely
have more in common with their rural
neighbors than large urban centers.
This point argues for the definition of
geographic area as the 6 closest sho
In these rural areas it is likely that the
number of shops in the pghery will

be limited, similar to how the rest of
the economy functions in rural areas.
The number of shops in the geograpl
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equally small town of Burney (one shop) and the larger town of
Susanville (5 shops). Applying the simple majority rule, the labor
rate in the example is $78. Note, however, that if the two shops with
the lowest rates among the original 7 ($61 and $68) failed to answer
the survey,the survey would have to be expanded to include one shqg
in Chester ($71) to total 6 Qualified shops. The simple majority
among the remaining Qualified shops would then raise the prevailing
rate from $78 to $84.

Note, too, that adding one mile to this 7348 original radius will
include no further shops. The next shop is in Chester at 89.76 miles
and the next shop is in Mount Shasta at 92.557 miles. In mountaino
areas, the linear distance between shops may also have little bearing
on how one may drve to the shops. While the linear distance from
the shop in Alturas to the furthest Susanville shop in the sample is
75.348 miles, the driving distance between Alturas and Susanville is
104 miles.

If, however, one expanded the radius to 114.538 miles (52%), it
would include the city of Redding, with 15 shops, along with 14 shop
in the towns of Chester, Mount Shasta, Weed, Yreka, Quincy and
Shasta Lake. Averaging these shops, one gets a rate of 975
Taking the simple majority, one gets a rate of $76. Using the simple
majority among the shops used by the Analyzer, the rate was $78.
Among these, rates range from $60 (the lowestAccurate Auto Body
in Redding) to $90 (the subject shop and Mt. \éw Auto Body in
Mount Shasta).

Among these 35 shops, 11 charge under $70. If these 11 simply
declined to answer the survey, the simple majority rate would jump
to $83.

Perhaps the proposed method might work if auto repair shops
were evenly distributed i n t hei r ar e a s-case (anck

false) assumption that auto repair shops are more or less evenly

area is constrained by lower demand
given the lower population levels whe
compared to more urban areas. The
proposed regulatiando notinclude
shops in other states, but do not
preclude consumers from choosing a
out-of-state shopConcentric circle
offer drive timeanalysis, e.g at 5, 10
and 15 minutes and are often used fg
marketing, consumer analysis or reta
sales analysis

The rate data in the Auto Body
Analyzer was randomly generated to
show the capabilities of the software
and has no bearing on what these sh
actually charge. The Department doe
not know the basis for the rates
presented by the commenter as they
not match the Analyzer and the
expansion of the radiuke commenter
chose isarbitrary. The Department
believes that the economic markets if
Alturas and Redding are not similar
and their geographic areas should be
separate.

As described in the regulatipinsurers

should conduct a complete survey an
attempt to get responses for all body
shopsWith the onemile periphery the
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distributed throughout any square mile of California, then see if this
method is a reasonable way to include a more representative sample
group.

Assume a core radius area of .5 miles and a peripheral radius of
1.5 miles. Using the formula for the area of a circle (Pi x radid the
core area is .785 square miles and the total area (core plus peripher:
is 7.068 square miles. By adding one taito the radius, we have
increased the sample size by 800%. This should add-48 (5 x 8 or 6
x 8) more shops to the original 6. This is certainly a more
representative sample.

Do the same calculation for the example in the regulation (sec.
2695.81(d)(3(A). With a core radius of 2.007 miles and a core plus
peripheral radius of 3.007 miles, we increase the sample area from
12.65 miles to 28.41 miles. This is now an increase in the sample si;
of 123%. This would add between 7 and 8 more shops.

Now assume a core radius of 4 miles. The same calculation
increases the total sample size by 56.25% (between 3 and 4 more
shops). A core radius of 5 miles increases the sample size by 44%
(between 2 and 3 more shops). A core radius of 10 miles (an area
sparsely populated with auto repair shops), increases the sample siz
by only 21%. Since the area is more sparsely populated with auto
shops, the one mile increase in radius will add only a few shops
(between 1 and 2 new shops). As noted above, extending itheéius of
the Analyzer example will include no new shops.

average number of shops in a
gearaphic area is approximately.21
The goal was not to proportionately
expand the geographic areaall cases,
but instead to include shops just outs
the previously defined geographic arg
that still represent a reasonable
alternative to the subject shop by virtt
of their proximity. In some cases the
mile periphery could add 20 shops ar|
in somefisjust5 shops. It depends o
the unique characteristics of each
individual area and as such the
calculations presented in the commel
are irrelevant. What is most importan
about the periphery is adding shops {
represent a reasonable afigtive tothe
consumer searching for repair shops

Driving distances and times can vary
based on the time of day a person is
driving or the route they choose.
Straight line distance is representativ
of what constitutes a reasonable
geographic area and the measnent
is repeatable and concise.

This comment mischaracterizes the
goal of the change made to the
proposed regulations and draws false
conclusions onartificial labor rate data
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Comment # 34.6

Recall that this system yields these odd results based on the
unrealistic assumption that auto shops are evenly distributed
throughout the sample area. Giverthat this method in reality will
include large areas of ocean, farmland, forest and residences in the
sample area, as does the example in the Analyzer, it has even less
recommend it.

that wasgenerateagimply for the
purpose of displaying the capabilities
of the software systenbisclaimers
were made to workshop participants
that the dataised were for
demonstration purposes and did not
reflect actual surveyed rates in any 0|
the areas or for any of the shops
Disclaimers were also prominent on t
CDs distribuéd to interested parties.
The goal was not to proportionately
expand the geographic area, but instg
to include shops just outside the
geographic area that still represent a
reasonable alternative to the subject
shop by virtue oftieir proximity. As
suchthe onemile periphery was
chosen to add these shops.

Response to Comment # 34.6

All areas where people live include
large areas of ocean, farmland, fores
residences. That does not detract fro
the definition of geographic area in th
regulation. In no way do shops have 1
be evenly distributed to form a realist
economic market-or instance, gas
stations are concentrated on roads
possessing a high volume of traffic, o
near highways and not usually near
schools or parks. Retail stores are

#973304.14
211



Comment # 34.7

As noted in my earlier comments, theroposed survey system
invites adverse selection by auto repair shops. Insurers may not
require that shops participate as a condition of authorizing repair at
a shop, so there is little incentive to participate. Shops charging lowe
rates may choose naoto participate because it is not in their interest
to lower the outcome of the survey. Shops that do participate will be
incentivized to claim higher rates than those they commonly charge.
There are no consequences for claiming a higher rate. By conttas
shops charging higher rates will enthusiastically participate in the
survey to keep rates higher. Since the labor rate will trend higher,
the labor rate will likewise increase with each iteration of the survey.

concentrated in malls. Concentration
similar businesses is driven by dema
and zoning levs. There is no
assumption that the shops are evenly
distributed, and thimethodology in no
way supposes that shops kreated at
evenly spaced out intervals

Comment # 34.7

Adverse selection occurs when prices
are not cost based and the buyer has
option to purchase from different
sellers. If a shop tries to artificially
charge a higher rate that is not cost
based and competitive with other
nearby shops, then they will lose
business.Many of the flaws cited for
the proposed survey process are fisst
applicable if not more soto the
existing environmentWhy would low
rate shops respond to any

survey? Because manyh®ps compete
on price they will want to attract the
attention and the business of insurerg
and customers by respondirg@hops
seemto want to be included in every
survey or at least have the choice of
responding to each insurdén.the
current environment, not all shops are
included.Artificially raising a labor
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rate will severely hinder a shagp
ability to attract new or repeat bosss.
Adverse selectignf it exists, exists
alreadyand will notbe createar
worsenedy thesurveyrecommended
in theproposedegulation.

There is an incentive for every shop t
respond because they will not
automatically get the higher rate, they
will get their posted rateThe shops
use price to attractonsumes.
Incentives for competitivepricing
among shops will be unchanged by
these regulations

It is expected that in eachrsey
iteration the labor rate uld increase
due to inflation. Ovethe longrun the
cost of labor, land, and supplies will
increase and the prevailing rate will
need to increase commensurately to
cover those cost§&hops will also be
contending with a rising minimum
wage due to recent actions of the
legislature and govaor. Minimum
wages are a benchmark for many of {
skilled labor rates that are factored in
repair costs. Shops are unlikely to
know which of their competitors have
the lowest rate€laiming that all rate
increases are due to tilegal (e.g.
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Comment # 34.8

The Department implicitly recognized this problem when it
proposed new section 2695.81(e)(2)(C). This permits an insurer to U
a lower rate if they have three lower invoices for the same type of
work within the last 60 days from the $iop. While this amendment
implicitly recognizes the problem of adverse selection and charge
inflation, it is an inadequate solution for a number of reasons.

1)

2)

3)

How is the insurer to come into possession of these three
invoices without the power to require heir production?
The invoices must be for 0
prohibits the most effective way to ferret out gaming the
systemi the secret shopper. When one is trying to
establish unlawful discrimination in housing, it is common
to send a testamily to rent or buy the property. Under

this regulation, an insurer could not send a vehicle for a
guote to establish that the rate posted, quoted or entered
on the survey is inaccurate.

The invoice may not be from a directrepair program.

This, as Ihave argued earlier, artificially skews repair
rates upward. CompareHowell v. Hamilton Meats &
Provisions(2011) 52 C.4th 541, 129 C.R.3d 325, 257 P.3d
1130 (injured parties may collect only the discounted
amount paid by insurers to medical providers anchot the
usual and customary rate billed by the providers). More

i mportantly, the i-dvecoaeanm
repai rsdi scioNilont edo is not

collusive) actions of shops artificially
gaming the system is untrue and
unfounded.

Response Comment # 34.8

Adverse selection and inflation were
addressed in the preceding response
the commenter.

1. Auto repair shops may presen
the insurer paid invoices upon
request to support their claim
for their stated labor rate.
Insurers may also hayoof of
paid invoices in their files from
previous claims involvinghe
shop in question.

2. There is no evidendhat a
Secret shopper is the most
effective way to ferret out
gaming in the system,
especially in this market. The
claim is unsubstantiated.
Nothing in this regulation
prevents insurers from asking
several body shops for quotes
on a damaged vehicle. Wful
discrimination is beyond the
scope of the regulations.
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so it is perfectly plausible for the repair shop to assert that
they discownted the invoices for any number of reasons,
including that the individual could not afford it or even

that the other insurance company with which there were
dealing would not authorize their higher rate. Without a
wor kabl e def i-dniistc ooumstfeodd A n
countermeasure against adverse selection is unlikely to
work. Any takers for a modest bet that the Alturas shop in
the Analyzer example would
$78 or less? If they did lower their rate, this lower rate
could not be usedn the survey even if that is what an
insurer actually pays for the work.

Comment # 34.9

Adverse selection also means that the calculation of the rate
outlined in 2695.81(d)(5)(A) is easily gamed. For example, the
Geographic Area for the examplegiven in 2695.8(d)(5)(F) includes 20
Qualified Auto Body Shops. Assume that there are 10 shops among
this group that charge $64 or $65. The remaining 10 charge $70, $7
$70, $70, $70 $76, $77, $78, $79 and $80. As explained above, the
shops charging$64 or $65 have little or no incentive to respond to the
surveyi it will reduce the leverage they have with insurers. Assume
the remaining 10 shops respond. They are now the only Qualified
shops for survey purposes. The prevailing rate for this Geogpdnic
Area is now $76i the simple majority of those responding The ten
shops that did not respond, by dint of their failure to do so, may now

3. Direct Repair rates include a

Response to Comment # 34.9
This theoretical example requires thal
every auto body repair shop knows
exactlywho is in their geographic areq
and what they charge, so that they ca
make a decision about who respondsg
This scenario is highly unlikely.

tradeoff of a lower hourly labot
rate for an increased business
volume and as suafo not
represent a market rate that nc
DRP shops should be held to.
All rates Pr the body shgs in
the analyzer were fictitious
(used for demonstration
purposes onlyand the
commenter provides no sourcg
for quoted rates.

The Alturas shop in the Auto
Body Analyzer has multiple

repair rates listed and none we
$90. As stated in elagr
responses, all rates were mere
used to show what the softwar
was capable of, not to suggest
that they were representative (¢
actual rates.
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raise their rates by over $10 and expect insurers to pay that rate.
This is so even though 15 of the 20 shopstaally charge less than
$76.

Recall that in the Depart mer
of 2 among 7 shops to respond to the survey would raise the
prevailing rate for Alturas from $78 to $84.

This proposal includes not only incentives for some shop®t
to respond, but also includes no effective method to correct the surve
to adjust for the market share served by nonresponsive shops. For
this reason alone, the survey results are invalid.

The Department disagrees with the
Commenter, and believes that collusi
is highly unlikely. As previously
explaned, a periphery was added, so
that a geographic area may include
many more than six shops, with the
average number of shops per
geographic area of about 20 shops.
This means that in order to manipulat
the market, a shop must collude with
the five or sk closest shops, add one
mile and include all of those shops. |
turn every single one of those shops
must collude with every other shop in
its geographic area. Collusion must |
done on the exponential scale, a leve
of conspiracy that is highly unlikel
and the chances miniscule.
Additionally, in the case where any
autobody shop colludes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to investigate and work with
District Attorney's Offices throughout
the State to prosate for insurance
fraud. In fact, the Department has
prosecuted claims against autobody
shops for insurance fraud in the past,
Furthermore, existing antrust laws
act as a deterrent, and prohibit auto
body shops from manipulating the
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market and engagirig monopolistic
activities.

Collusion is not a problem now, nor
will it be more likely under this new
proposed regulation.hE results of the
surveys come into play only when the
insured has chosen their own repair
shop and there is a dispute with the
insurer over the repair cost quoikhis
is expected to be considerably less tl
the majority of claim situations, so the
effect of the surveys on the total repa
market is not going to be as pervasiv
as the commenter seems to imply.

Furthermore, thers no incentive for
lower charging shops not to respond,
insurers will not raise theposted or
statedrates to the prevailing rate. Eac
shop sets their own rates to cover the
own costs and that is how they comp
for business. What is suggestedtbe
commenter requires all shops to colly
when they compete on price. In the
commenteds scenario, the lower
charging shops are disadvantaged ag
their competitors get paid more and
they gain no benefitn fact, the reverse
would be more likely. The {ger-
charging shop (all other things being
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equal) would be more likely to retain
the customer s or
business.

As noted, he Auto Body Analyzeib s
data wagjeneratednerely to
demonstrate the calculati®and
methodology The figures preserdédoy
the commentehave no basim fact
and do noevenmatch the numbers in
the Analyzer.

The Department does not agree that
this regulation creates a disincentive
respond.

There may be nerespondents in the
survey process and this can affect
results up or down. To assume that a
instances of a shop not responding tq
survey is malicious and based on
perfect market knowledge, is both
unfounded and highly implausible.
However,these regulations do not
preclude an insurer from usiag
weightednonrespondent adjustment
to the extent the insurer can show tha
this practice results in a fair and
equitable claims settlementin doing
so, the only impact would be that the
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Comment # 34.10

For reasons stated above, the-Bivoiceswithin -60-days device
outlined in 2695.81(e)(2)(C) will not accomplish this correction. It
will also be ineffective because the auto repair shop can now use the
umbrella of this proposal to raise the rate it actually charges to $76.

Comment # 34.11

Accompanying the April hearing the Department included an excerpt
from a report titled Auto Body Labor Rate Surveys, A Statistical
Review The quoted portion of thisreport suggested that, if a
designated area includes fas f ¢
the survey, this would fAgive uf¢
mean under a 10% Coefficient of Variation (CV) and 90% confidence
leveli thiscanbeconsier ed an acceptabl e &
erroneous for at least three reasons. First, it does not account for
adverse selection as outlined above. Second, it assumes, but does
say, that a designated area of the nearest 6 shops is a fair
representationof the relative market for auto repairs. Third, it
assumes that those who respond to the survey will accurately state t

rate they actually charge.

insurer would not have the benefit of
the rebuttable presumption.
Theregulation defines the Core Area
the 6 closest qualified responding
shops. This ensures that if a shop
doesndét respond,
to include the next closest qualified
responding shop. There will never be
an area with less than 6 shops, eo n
further adjustment is necessary.

Response to Comment # 34.10
Rates will rise with the rising cost of
business, as discussed in earlier
responses, not for reasons implied by
the commenter.

Response to Comment # 34.11

This reportcited by the commentavas
the basis for setting the limit as low a
6 shops. Due to commeneceived, the
periphery zone was added that the
average size is approximately &iops.
The Department still finds it reasonak
to defire a geographic area as 6 shof
andto includeany shops that are clos¢
enough in distance to present a
reasonable alternative to the consum
Adverse selectignf it exists, exists
alreadyand will notbe createdr
worsenedy thesurveyrecommended

#973304.14
219



Comment # 34.12

Perhaps an unintended, or unanticipated, consequence of raising
repair rates is an increase in the number of cars that will not be
repaired. These vehicles wild.l
scrapped for their salvage value. This will leave the owner with both
the task of negotiating the price for totaling the vhicle and the
burden of acquiring a replacement vehicle with whatever the
recovery (less deductible in the event of collision and comprehensive

coverage) is from the insurer.

in the proposedegulation Adverse
selection usally refers to a small grou
of people withinformation others do
not have and usually applies to
shrinking markets or participants as
discussed more fully in the extensive
response about adverse selection an
inflation.. Applying it so extensively
acros the industry is unfounded.

The second point is not particularly
relevant as only 135 of more than 5,0
shops have a geographic area of only
shops under the amended regulation
and these are mostly rural aredsane

6 shops accurately reflettte
geqgraphic area.

Third, for a market that competes
heavily on price, it is assumed that
shops will accurately report.

Response to Comment # 34.12
This is not based on any facts or stug
that the Department is aware dthe
commenter offers no studies or
evidence that this will occuthis
practice seems highlynlikely because
insurers still have to answer to their
customers and policyholdendot all
insurers conduct surveys, and not all
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Comment # 34.13

Conclusion

This tug-o-war has different referees for different sides with
different rules. The rules for the insurer side are quite complex and
are out of balance. The offerofanild ef i ned fWApr esu
carrot may be no more appealing than broccoli.

When, for example, health insurers set rates they use much
larger and more representative rating zones. The proposed system
concentric circles is unlikely to achieve acceptable results. Likewise
the adverse selection invited by the survey design will skethe result.

If adopted, will insurers embrace this system? Insurers are
free to use their own surveys and negotiate whatever price the markg
will bear. 2695.81(i). If they opt to do so, an opportunity to achieve
fair, equitable, current, and predictable auto repair rates will have
been needlessly lost.

will do standardized surveys. It is
highly unlikely that the insurs
conducting a standardized survey wil
significantly alter business practices,
the detriment of their customers, bast
on the proposed regulation.

Response to Comment # 34.13

The regulation does not require insur
to conduct a standardized survey.
Carrots and broccoli may both be
acceptable vegetables, if prepared
correctly.

The circle is secondary to the straigh
line distance between the subject shq
and surrounding shops and was mair|
meant as an illustratiorAdverse
selectionif it exists, exists alreadgnd
will notbe create@r worsenedy the
surveyrecommended ithe proposed
regulation. Adverse selectionay
apply to health care whera small
group of peoplginsurers) have
information others do not have.
Applying this concepso extensively
across thauto bodyindustry is
unfoundedas mentioned in the earlier
extensive response which defines ho
adverse selection might work in the
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context of this market and addresses
why standardized surveys will not be
inflationary or skew results

Insurers are free to calculgieevailing
rates in any way that consistently lea
to fair and equitable claim settlement
This proposed regulation will bring
more transparency and equity to clair
settlements and will offer insurers a
guideline for using surveys for more
equitable and fair claim settlements.

David McClune
CAA

October 10, 2016
Written Comments 18U:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 35.1
October 10, 2016

Damon Diederich

California Department of Insurance

300 Capitol Mall, 17th Floor Sacramento, CA 95814
Damon.Diederich@insurance.ca.gov

Re: Amended Auto Body Repair Labor Rate RegulaBapport CDI
Regulation File: RE&01200002

Dear Mr. Diederich:

The California Aubbody Association (CAA) is pleased to support the
amended Auto Body Repair Labor Rate Surveys Regulation. The C/
a nonprofit trade association comprised of over 1100 individual and
independent repair businesses within the collision repair industry.

Response to Comment # 35.1

The Department thanks Commenter {
his Comment in support tiie
proposed Labor Rate Survey
regulation, as amended.
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We appreciate the extensive time and energy the Department has s
working on these regulations with the various stakeholders. The CAA
believes that the proposed labor rate surveys regulations will provide
clarification and address many of the issuesamterns by standardizirn
the surveys to effectuate fair and equitable claims settlement for
consumers. These regulations will finally enable insurers to conduct
consistent and reliable auto body repair labor rate surveys.

Comment # 35.2

The CAA requets that the Department reconsider the proposed delet
of section 2698.91

(d) (7) from the original text which require insurers to make public the
labor rate reported by each shop that responded to the survey. We b
this section is very important aimtreases transparency by providing
those seeking information to have easy access to the labor rates relig
upon by insurers to determine a prevailing auto body rate in a specifi
geographical. Moreover, without this section there is more room for
possibé abuse by insurers.

Thank you for your consideration.
[Signed David McClune, Executive Director]

Cc: CAA Executive Committee
Jack Molodanof, Attorney at Law

Response to Comment # 35.2

The requirement that insurers make
public the labor rate of each respondi
shop was deleted due to the concern
other commenters that making such
information public would tend to lead
to collusion among auto repairers an
cause increased repair ratédthough
the labor rate of each responding shg
will not be public under the proposed
regulations, the prevailing rate for ea
individual shop will be public
information. The Department believeg
that making the prevailing rate public
provides sufficientransparency for an
individual shop to determine whether
they are being paid at the appropriate
rate by an insureHowever, this shop
specific labor rate is required, per the
proposed regulations, to be made
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available to the Department in order f{
theDepartment to carry out its
regulatory functions.

Insurance Industry
Coalition

October 112016

Written Comments 8V:

Verbatim, but with
insertedComment
Numbers keyed to
responses.

Comment # 36.1

October 11, 2016

Damon Diederich

CaliforniaDepartment of Insurance

300 Capitol Mall, 17th Floor

Sacramento CA 95814

Email: Damon.Diederich@insurance.ca.gov

RE: Notice of Availability of Revised Text And of Addition to
Rulemaking Filé Auto Body Repair Labor Rates Survey€DI

Regulation File: Re@01200002

Dear Mr. Diederich:

On behalf of all the property casualty insurance trade organizations |
above, and the California Chamber of Commerce, we are writing to
express our comments agdestions to the California Department of

|l nsurancebs (fAiDepartmento) pr oy

Surveys. o0 At the outset, we apf

Response to Comment # 36.1
Thank you.
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us discussing the revisions to the proposed labor rate survey regulat
and ecognize that some of these proposed revisions appear to clarify
some parts of the proposed regulation. Based on the feedback we hé
received, however, overall the proposed labor rate survey regulation
with the revisions to Sections 2695.81, 269528398.91) fails to satisfy
the authority, clarity, consistency, necessity, and reference standardg
under Government Code section 11349. Therefore, we are opposed
proposed labor rate survey regulation, and urge the Department to
reconsider moving fovard given our ongoing concerns as discussed
below.

Comment 36.2
l. Authority - The September 26, 2016, proposed revisions to section
2695.81, 2695.82, and 2698.91 fail to comply with the authority stang
Government Code section 11349.1 requiresegillations to comply with
the standard of authority. Government Code section 11349(b) provid
"Authority' means the provision of law which permits or obligates the
agency to adopt, amend, or r epeé
continued reliance omsurance Code sections 758, 790.03, 790.10,
12921, and 12926 as authorities for the September 23 revisions to s¢
2695.81, 2695.82, and 2698.91 fails to satisfy the authority standard

Office of Administrative Law Precedent Decision on Insurance Code
Sections 790.03, 790.10, 12921, And 12926 as a Basis for Authority
Applies

In 2007, the Office of Administrative Law (OAL) rejected a substantia
similar Department proposed labor rate survey regulation. Specificall
finding that the Department had authority for its proposed labor rate
survey regulation in 2007, the OAL concluded the following:

Response to Comment 36.2

The Department disagrees with the
Commenter. There is sufficient
authority in the proposed rulemaking.
The cited statutes clearly speak to
Labor Rate Surveys and the
Department 6s posi
supported by the statutory language
cited in the proposed regulations.

In addition, thecommenter incorrectly
states that the Labor Rate Survey
described in the proposed regulations
are prescriptivé they are not the
proposed regulations are purely, 100
optional for all insurers and in fact all
Labor Rate Surveys are purely, 1009
optionalfor all insurers.

The commenter is misstating the text
790.10. 790.10 actually is an
extremely broad and explicitly clear
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1) Insurance Code Section790.@3[ | t ] i s a broad

methods of competition and unfair and deceptive acts or practices in
business of insurance. It contains no provisions to specifically related
auto body repair shop | abor r at

2) Insurance Code Section790.50[ | t ] i s a gener
commissioner to adopt regulations necessary to administer the Unfa
Practices article of the I nsur g
an authority section for 10 CCH

3) Insurance Code Sections 12921 and 129Pigese sections are prope
authority citations for the purpose of demstrating that the Department
has general authority under the law to adopt regulations. Neither sec|
however, grants any authority specific to the issue of auto body repa
shop labor rate surveys."

statute that supports the Commission
authority to promulgate these propos
regulations. 790.10 states in part
NnéThe comami ssi o
shall épromul gat e
regul ati onséo

To be clear, these proposed regulatig
provide insurers with goluntary
mechanism to support the use of labor
rate surveys when settling automobile
insurance repair claims in a fair,
equitable andaasonable manner, as
required by Ins. Code section 790.03(h
in an effortto protect all insurance
consumers and claimants who may b
financially harmed be the use of
unreliable labor rate surveys. Insurer
may choose to conduct a Standardiz¢
survey, mg choose to conduct a surv
that doesot follow the Standardized
survey methods and requirements, o
may choose to not conduct any auto
body labor rate survey. However, no
matter what option the insurer choos¢
the insurer is still subject &ettling
automobile insurance repair claims in g
fair, equitable and reasonable manner,
required by Ins. Code section 790.03(h
These proposed regulations merely
provide one way an insurer may evider
compliance with Ins. Code section
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790.03(h), and, by doingp, receive the
significant benefit of a rebuttable
presumption by the Commissioner that
the insurer has attempted in good faith
effectuate a fair and equitaldbbor rate
component of a claim settlement, or
adjustment of the labor rate compong
of awritten estimate provided by a
claimant pursuant to subdivisid@f)(3)
of Section2695.8. Given this
significant benefit to insurers, it is
hoped and expected that many insurg
will avail themselves of this
mechanism.

Further, the proposed regulatidnem
2007 that the commenter references
completely different from the
regulations proposed today. The
differences between the 2016 propos
regulation and the 2007 proposed
regulations are different many crucial
aspects.

The Department disagrees since the
proposed regulations are substantiall
different from the Regulations from
2006. The 2006 Regulations requiret
insurers to conduct a specific,
prescribed, methodology, whereas th
proposed regulations are a purely,
100%optional labor rate survey
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Comment 36.3

In our view, the OAL ruling in 2007 applies today because the
Departmentds 2016 proposed | abod
proposed revisions) are substar
proposal as compared in the charobel

2006 Department s Proposed Labc
* Declares that the regulations do not require insurers to conduct lab

rate surveys

* Declares that the regulations do not prevent an insurer from negotig
for a specific rate.

* Requires laborate survey results reported to the DOI to include the
following information that will NOT be made available to the public: T
labor rate of each shop that responded to the survey.

* Prohibits insurers from including any rates in their surveys if thesrat
are used in any direct repair program.
done 1

* Requires surveys to be

by an insurer is changing on a

methodology that would result in but
rebuttable presumption of validity.
Therefore on the most basic level the
proposed regulations are completely
different and distinguishable from the
2006 Regulations, and will be approv|
by the OAL.

Response to Comment 36.3

The Department disagrees since the
proposed regulations are substantiall
different from the Regulations from
2006. The 2006 Regulations require(
insurers to conduct a specific,
prescribed, methodology, whereas th
proposed regulations are a purely,
100% optional labor rate survey
methodology that would result in but
rebuttable presumption of validity.
Therefore on the most basic level the
proposed regulations are completely
different and distinguishable from the
2006 Regulations, and will be approvg
by the OAL.

The points of similarity that the
commenter mentions are in fact point
that are inconsequential were not in
fact the reasons why the 2007
regulations were not successful. Jus
because the current proposed
regulations have some inconsequent
similarities to the current proposed
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2016 Department 6s Proposed Labud

*Section 2698. 91 tiénjshall b bbostrded to rgquik
an insurer to conduct an auto |
*Section 2698.91 (i) ANothing i

prohibit an insurer from negotiating and/ or contracting with auto bod
repair shop for apecific labor rate that is higher or lower than the
prevailing auto body rate. o

*Section 2698.91 (g) (6) The labor rates reported by each shop that
responded to the survey.

*Section 2695.81 (d)(6) fANo St ¢
anydi scounted rate negotiated or
insurero6s Direct Repair Prograr
in Section 2698.90¢é. 0

*Section 2695.81 (d) (1) (C) (1) also refers to currentness of the surv
ANo | o nigdeghan two (3) elendar years has elapsed since the
was submitted to the Depart ment
Comment 36.4

We urge the Department to review the OAL Decision of Disapproval
Regulatory Action File No. 06811404 S (January 5, 2007) because it
precedenal value.

regulations in no way impugns any
significance to the current proposed
regulations. The important points of
the current regulation, such as methqg
of conducting the labor rate saywand
the purely optional methodology bein
proposed in this labor rate survey are
vastly different from the 2007 propos:t
regulations.

Response to Comment 36.4

The Commenter grossly misstates th
laws of jurisprudence and OAL
disapprovalsn fact are not precedenti
decisions, especially in light of the fag
that the two proposed regulations are
vastly different as stated above.
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Comment 36.5

Lack of Authority Under Insurance Code Section 758

Insurance Code section 758 includes only two sentences relating to i
body repair labor rate surveys. Subdivision (c) states, "Any insurer th
conducts an auto body rep&abor rate survey to determine and set a
specified prevailing auto body rate in a specific area shall report the
results of that survey to the Department, which shall make the inform
available upon request. The survey information shall include thesam
and addresses of the auto body repair shops and the total number of
surveyed." Therefore, the authority granted to the Department by
Insurance Code section 758 is limited. The Department is authorized
receive the survey results from insureosy¢rify that the survey
information includes the names and addresses of the shops surveye
the total number of shops surveyed, and to make the survey informa
available upon request. It does not permit or obligate the Departmen
set requirementior labor rate surveys, or to specify how surveys are t
used, or to determine the questions that the surveys must ask. More
does not give the Department any authority to create a rebuttable
presumption regarding an insurer's use of a labersatvey to effectuate
a fair and equitable settlement of a repair claim.

Also, the Department has long conceded that it has limited authority
Insurance Code section 758. In fact, the Department summed up its
limited authority on Insurance Codesean 758 i n its
Reasonsodo Direct Repair Progr amg
RH01013503 (July 29 2002) in the following manner:

Section 758 does not authorize the Department of Insurance to dicta
set how any insurer conducting auto body repair labor rate survey

should conduct its survey or what method it should use to determine
prevailing auto body rate in a specific geographic area. It simply says

Response to Comment 36.5

The Department disagrees that the
proposed regulations do not comply
with the standats of authority,
reference, consistency, clarity and
necessity, as outlined in our Respong
below.

The Department thanks the Commen
for the summary of Ins. Code § 758(q

The Department agrees that the
Department 6s aut h
§ 758 (c)is not unlimited, and thanks
the Commenter for the acknowledgin
the authority the Department does hg
under this code section.
The Commenter incorrectly states tha
the Department is setting requiremen
for labor rate surveys under sections
2695.81 an®695.82, based solely
upon Ins. Code 8§ 758 (c) . On the
contrary, as stated in the Initial
Statement of Reasons (among other
documents), thB®epartment proposes {
amend and adopt these sections unde
authority granted by California Insuran
Codens(.ilCodeodo) sec
12921, and 12926.

The Department disagrees with the
Commenter that the reference cited i
only limited in scope to Ins. Code §
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[if] [an] insurer conducts an auto body repair labor rate survey to
deternine and set a specified prevailing auto body labor rate in a spe
geographic area, they must provide the results of the survey to the
Department of Insurance (pages 7:143 3631, and 3839). (Emphasis
Added)

After reviewing t dlaborDatesavert regelatidng
(including the September 26 revisions) and subsequent discussions
the Department, it is our view that the Department has exceeded its
statutory authority under Insurance Code section 758.

Consider the proposals undecson 2695.81: The entire section is abg
setting how an insurer conducts labor rate surveys as evidenced by t
title AStandardi zed Auto Body ¥F
specifies fioneo method (Geogr afy
devebped by Environmental Systems Research Institute, Redlands)
(8) (B) and requires detailed geographic boundaries for an insurer la
rate survey, which includes a core area of six auto body repair shops
periphery (d) (8) (A) (4), (d) (8) (C), (¢®) (E), and (d) (8) (F); and the
regulation further dictates the use of the Standardized Labor Rate SU
under (e) (1) (A), (B), (C).

While we recognize that the proposed labor rate survey regulation ug
t he word Ar ecommends Guggest tha the s e (¢
regulation is voluntary, we do not believe that the proposed labor rat¢
survey regulation is voluntary based on our discussions with the
Department. First, if the goal is to truly recommend a methodology, t
there is no need for a regtibn as the Department can simply inform
insurers their preferred methodology. We have been on record reque
that the Department include additional or other acceptable methodol

(besides Geocoding) to show that there is more than one methodudd

758. On the contrary, reference unde
Gov. Code § 11394(e) requires us to
list a reference ithe proposed
regul ations Ai mpl
makes specificodo 3
The proposed regulations, as stated |
the Departmentos
does interpret and make specific Ins.
Code. § 758, but also interprets and
makes specific Ins. Code. § 790.03, ¢
noted above.

The Department thanks the Commen
for the summary olns. Code 8§ 758(c)
As stated, the Standardized Survey is
recommended survey, and conductin
labor rate survey is not mandatory.
The first paragraph of section 2695.8
states that the Commissioner is
promulgating the proposed regulatior|
t o A e s;astanbardized kabor rate
s u r vikthe énsurer elects to use a
s u r v(Emgphasis added). The
Department disagrees that the propo
regulations creates a mandatory
reqguirement that
conducto | abor sy
Commenter. Theommenter
misconstrues the plain meaning of th
subject proposed language.

The Commenter alludes to the
Department 6s al | e
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woul d wor k. For example, we hay
l' iving adjustmento (currently
acceptable, and the Department has given no assurances that such
approach or any other methodologies would be@eabée. The
implication is that only geocoding is the acceptable methodology. It a
has become apparent that this is a workload issue for the Departmer
there are numerous methodologies utilized by insurers today, and th
of the primary purposes the proposed labor rate survey regulation is
standardize the labor rate survey process for the convenience of the
Department. In sum, designating the proposed labor rate survey as
voluntary in the regulation does not cure the fundamental issuééhat t
Department lacks authority under Insurance Code section 758 for su
regulations.

the code that is not referenced
anywhere in the [
documents. The proposed regulation
dond create a fnde
for insurers to conduct a labor rate
survey. In fact, the definition of surve
is defined in the currently effective
regulations, Section 2698.91(a). Thg
proposed rulemaking merely makes &
nonsubstantive amendment teet
definition of fAsy
Section 2698.91(a). Therefore, the
Department disagrees that this
proposed rulemaking changes an

i nsureros | ongst g
the original effective date of this
definition. Insurers have never
guestioned tis definition or how the
Department applies this definition.
Further, the Comn
regarding definition of survey being
incompatible with common parlance
understanding is unsubstantiated.
However, the Commenter incorrectly
states that the Depanent is setting
requirements for labor rate surveys
under sections 2695.81 and 2695.82
based solely upon Ins. Code § 758 (¢
On the contrary, as stated in the Initig
Statement of Reasons (among other
documents), thB®epartment proposes f{|
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Comment 36.6

Relevance of California Supreme Court Ruling in the Association of
California Insurance Companies v. Jones ¢ae&5) 235 Cal.App.4th
1009

In citing Insurance Code sections 790.03 and 790.10 as authorities f
proposed sections (including the September 26 revisions) 2695.81,
2695.82, and 2698.91, the Department ignores the Court of Appeal's

holding in Associabtin of California Insurance Companies v. Jones thg

amend ancdopt these sections under {
authority granted by California Insuran
Code (fAlns. Codeo
12921, and 12926.

The Department disagrees with the
Commenter. The proposed regulatio
under section 2698.91 has sufficient
authority and neessity.

The Commenters unsubstantiated
implication that the proposed volunta
regulations are not really voluntary is
not supported by any evidence other
than pure conjecture. To suggest thg
the Department instead of duly
following statute and promultjag a
regulation that details a voluntary lab
rate survey and instead suggest to
insurers a preferred method for
conducting labor rate surveys would |
invite allegations of underground
regulations and in fact would be a
method of insurance regulatidmat is
not in compliance with the law.
Response to Comment 36.6

The Association of California
Insurance Companies v. Jones

( AC | Xxase, as cited by the
Commenter is not a final decision. T}
case is pending before the California
Supreme Court on appeal, and
therefore, does not apply in the
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the Legislature has defined unfair and deceptive acts in Insurance C
section 790.03 and that the Insurance Commissioner has no authorit
create additional definitions by regulation. The principlest®#shed by
the Court of Appeal in the Jones case prevent the Department from
relying on sections 790.03 and 790.10 as authority for the adoption o
proposed regulation. It would be imprudent to adopt the proposed
regulation before the California Sepne Court issues a ruling in the
Jones case.

The rebuttable presumption that would be created by proposed secti
2695.81 and 2695.82, in essence, would define the failure to use the
standardized labor rate survey as presumably an unfair trade practic
set forth in Insurance Code section 790.03 (h)(5). The authority to ad
regulations that define an unfair trade practice is exactly what the Cqg
Appeals concluded cannot be done and is an issue that the Supreme
is considering in the Jonessea

The Supreme Court will hear oral argument on the Jones case on
November 2nd, 2016. The Court will hand down a decision in the cag
later than February 1, 2017. We urge the Department to delay the
adoption of any regulations purporting to be auttextiby the Unfair
Insurance Practices Act until the Department has the benefit of the
Supreme Court's ruling in the Jones case.

interpretation of the proposed
regulations. The Department believe
that ACIC case will beoverturned by
the Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposed regulations g
distinguishable from the regulations i
the ACIC case, since the proposed
regulations outline a recommended
standardized methaaf conducting
labor rate surveys and interpret a
different Ins Code Section, 790.03(h)
Again, the Department believes that
ACIC case will be overturned by the
Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposegefulations are
distinguishable from the regulations i
the ACIC case, since the proposed
regulations outlines a recommended
standardized method of conducting
labor rate surveys.

The proposed regulations does
interpret, implement, or make specifiq
Ins. Cock 8§ 790.03, which defines wh
are unfair or deceptive practices. No
attempting in good faith to effectuate
prompt, fair, and equitable settlement
of claims in which liability has becom
reasonably clear, includes auto claim
based on labor rate survey§herefore,
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Comment 36.7

Il. Reference The September 26, 2016, proposed revisions to sectior
2695.81, 2695.82, and 2698.91 tailcomply with the reference standatr
Government Code section 11349.1 requires a regulation to comply w
the standard of reference. Government Code section 11394 (e) provi
"Reference' means the statute, court decision, or other provision of |
which the agency implements, interprets, or makes specific by adopt
amending, or repealing a regulation.”

The September 26 revisions to proposed sections 2695.81, 2695.82,
2698.1 continue to rely on Insurance Code sections 758 and 790.03
referance for the regulation; however, neither statute is a proper refer
for the proposed regulations. The principles established by the Court
Appeal in the Association of California Insurance Companies v. Jone
prevent the Department from relying on s&a$ 790.03 and 790.10 as
reference for the adoption of the proposed regulation. It would be

imprudent to adopt the proposed regulation before the California Sug
Court issues a ruling in the Jones case.

Absence of reference in Insurance Code secti@ 7

Auto body repair labor rate surveys are addressed in subdivision (c)
section 758. The subdivision imposes three duties on the Departmen
Insurance: 1) receive the survey results from insurers, 2) make the s
information available upon requeatd 3) verify that the survey
information includes the names and addresses of the auto body rep4d
shops and the total number of shops surveyed.

The Department may adopt a regulation that interprets or implements

provisions of subdivision (c) of séah 758, but the Department's

reference was properly cited in our
filing documents.

Response to Comment 36.7
Insurance Code 758 is a proper
referenceThe Comment e
interpretation of Ins. Code 8§ 758(c) is
incorrect. Although the 758(c) does
require that insurers regor t h e

of the survey to the Department, the
Commenter6s inter
narrow. Results of the survey includg
the survey responses. When a
questionnaire is sent, an auto shop ig
asked to respond to it. Thus the
responses are the resulttioe survey.
Under 758(c) insurers are required to
report the Aresul
surveys to the Department. Results (
the survey includes the requirements
under subdivision (g)(%) (g)(5).

The Department agrees that the
Depart me ntyudder Ins..Code
8 758 (c) is not unlimited, and thanks
the Commenter for the acknowledgin
the authority the Department does hg
under this code section.
The Commenter incorrectly states tha
the Department is setting requiremen
for labor rate surwes under sections
2695.81 and 2695.82, based solely
upon Ins. Code § 758 (c) . On the
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regulation may not go beyond the scope of the three elements of
subdivision (c). Proposed sections 2695.81, 2695.82, and 2698.91 c
requirements for a standardized labor rate survey, describe how an i
may use the stalardized survey, and establish a rebuttable presumpt
when the survey is used. The matters addressed by the regulations ¢
beyond any interpretation or implementation of the three duties deleg
to the Department in subdivision (c) of section 758.réfwee, the citatior
of section 758 as reference for sections 2695.81, 2695.82, and 2698
improper and unwarranted.

Comment 36.8

Absence of reference in Insurance Code 790.03

Insurance Code section 790.03(h)(5) defines "Not attemitiggod faith
to effectuate prompt, fair, and equitable settlements of claims in whic
liability has become reasonably clear" as an unfair and deceptive
insurance practice.

contrary, as stated in the Initial
Statement of Reasons (among other
documents), th®epartment proposes {
amend and adopt these sections unde
authority granted b¢alifornia Insurance
Code (fAlns. Codeo
12921, and 12926.

Under 758(c) insurers are required to
report the Aresul
surveys to the Department. Results (
the survey includes the requirements
under subdivision (g1) 7 (9)(5).

The Department is not exceeding the
authority of 758.
proposed regulations are purely option
and but illustrate one of many possible
methods for complying with the
requirement for fair and equitable clain
handling in his area of insurance. To
claim that the Department is exceeding
the authority of 758 would be the
equivalent of muting and improperly
silencing the Department from
communicating one possible avenue fg
proper claims handling.

Response to Comment 36.8

Again, 790.03 is a proper reference
because the ACIC v. Jones decision ci
by the commenter is not a final decisio
and is up on appeal before the Supren
Court. The Association of California
Insurance Companies v. Jones
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By citing section 790.03 as reference for sections 2695.81, 2695.82,
2698.91the Department is taking the position that the proposed labo
survey regulation is interpreting or implementing section 790.03. The
Jones decision rejected the reasoning behind the Department's posit

In the Jones case, the Insurance Commissjaoieted to two California
Supreme Court decisions which held that statutes gave two state age
the authority to adopt regulations to fill in the details of the statutes. T
Commissioner argued that the UIPA gave him similar authority to ad
reguldion in order to fill in the details as to what is "misleading" undel
section 790.03.

The Court of Appeal rejected the Commissioner's argument. The firs
on which the Commissioner relied, Ford Dealers Assn. v. Departmen
Motor Vehicles (1982) 32 &.3d 347, upheld a DMV regulation that
defined prohibited practices that were identified in the Vehicle Code.
Court of Appeal distinguished the Commissioner's regulation from th
DMV's regulation. The court explained, "We do not doubt that the
Legislaure could have delegated the Commissioner the kind of broad
authority conferred on the DMV in Ford Dealers; it did not do so in th
UIPA." (Jones at p. 1033)

The second case relied on by the Commissioner, Credit Ins. Gen. Ag
Assn. v. Payne (1976) X8al.3d 651, upheld the Insurance
Commissioner's authority to adopt a regulation interpreting credit
insurance statutes. The Court of Appeal concluded that the Payne de
was not applicable to the Commissioner's authority to adopt a regula
which soght to interpret or implement Insurance Code section 790.0
The court observed, "[o]nce again, these statutes governing credit

( AC | Xxase, as cited by the
Comnenter is not a final decision. Th
case is pending before the California
Supreme Court on appeal, and
therefore, does not apply in the
interpretation of the proposed
regulations. The Department believe
thatACIC case will be overturned by
the Supreme Qot, and will not likely
impact the proposed regulations. In
any case, the proposed regulations @
distinguishable from the regulations i
the ACIC case, since the proposed
regulations outline a recommended
standardized method of conducting
labor rate sveys and interpret a
different Ins Code Section, 790.03(h)
Again, the Department believes that
ACIC case will be overturned by the
Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposed regulations g
distinguishéle from the regulations in
the ACIC case, since the proposed
regulations outlines a recommended
standardized method of conducting
labor rate surveys.

The Commenters citdélord Dealers
case is not germane to the current
proposed regulations as there are no
other agencies proposed regulations
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insurance do not contain the same language or fit the same statutory,
context as section 790.03 does in the UIPA." (Jones &33)1

Sections 2695.81, 2695.82, and 2698.91 may not be adopted under
guise of implementing Insurance Code section 790.03. In ruling that
Legislature did not give the Commissioner the authority to adopt a
regulation defining an unfair or deceptipeactice set forth in section
790.03, the Jones decision concluded that "under the guise of 'filling
the details,’ the Commissioner therefore could not do what the Legisl
has chosen not to do." (Jones at p. 1036)

Sections 2695.81 and 2695.82 wodé&fine conduct that falls outside th
definition of an unfair or deceptive practice in Insurance Code sectiof
790.03(h) (5). This is more than interpreting, implementing or filling ir
the details of section 790.03. Therefore, citing section 790.03 aseée
for sections 2695.81 and 2695.82 is improper and unwarranted.

Comment 36.9

The Supreme Court will hear oral argument on the Jones case on
November 2nd, 2016. The Court will hand down a decision in the cag
later than February 1, 2017. Wege the Department to delay the

adoption of any regulations purporting to be referenced by the Unfair

juxtapose against as in tRerd
Dealersmatter. Again the citation to
thePaynecase only supports the

Commi ssioner 6 s al
promulgate regulations. The
commenterds stat g

interplay betweethe Paynecase and
the ACIC vs. Jonematter is illusory as
theJonescase is on appeal to the
Supreme Court and thus not a final
decision which and thus has no weigl
in consideration of this proposed
regulation.

The proposed regulations does
interpret,implement, or make specific
Ins. Code § 790.03, which defines wh
are unfair or deceptive practices. No
attempting in good faith to effectuate
prompt, fair, and equitable settlement
of claims in which liability has becom
reasonably clear, includes autlaims
based on labor rate surveys. Therefq
reference was properly cited in our
filing documents.

Response to Comment 36.9

The commenter fails to provide a
cogent or valid reason why waiting fo
a Supreme Court decision that may
have many possible taomes is a
reasonable justification for delaying
proper promulgation of a regulation tq
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Insurance Practices Act until the Department has the benefit of the
Supreme Court's ruling in the Jones case.

Comment 36.10
[ll. Consistency The Sepember 26, 2016, revisions to sections 2695.
2695.82 and 2698.91 fail to comply with the consistency standard.

Government Code section 11349.1 requires a regulation to comply w
the standard of consistency. Government Code section 11349 (c)
provides,"Consistency' means being in harmony with, and not in con
with or contradictory to, existing statutes, court decisions, or other
provisions of law."

The September 26 revisions to sections 2695.81, 2695.82, and 2698
fail to address the inconsistece y 1 ssue with the
in Association of California Insurance Companies v. Jones. It would |
imprudent to adopt the proposed regulation before the California Sug
Court issues a ruling in the Jones case.

Inconsistent with Assoation of California Insurance Companies v. Jor
The fundamental holding in the Court of Appeal's Jones decision is t
"the Legislature did not give the Commissioner power to define by

regulation acts or conduct not otherwise deemed unfair or decaptive
[UIPA]." (Jones at p. 1029) The attempt in sections 2695.81, 2695.82
2698.91 to delineate conduct that may fall outside the meaning of se
790.03 (h) is at odds with the holding of the Jones case. The Supren
Court will hear oral argument dhe Jones case on November 2nd, 201
The Court will hand down a decision in the case no later than Februg

2017. We urge the Department to delay the adoption of these regula

further the fair and equitable handling
of claims.

Response to Comment 36.10

The Department thanks the Commen
for its summary of the consistency
standard. The Depanent disagrees
with the Commenter, the proposed
regulations do not fail to comply with
the consistency standard.

The Department disagrees with the
Commenter; the proposed regulation
do not fail to comply with the
consistency standard.

The Association of California
Insurance Companies v. Jones

( AC 1 Xxase, as cited by the
Commenter is not a final decision. T}
case is pending before the California
Supreme Court on appeal, and
therefore, does not apply in the
interpretation of the proposed
regulations. The Department believe
thatACIC case will be overturned by
the Supreme Court, and will not likely
impact the proposed regulations. In
any case, the proposed regulations g
distinguishable from the regulations i
the ACIC case, since thgroposed
regulations outline a recommended
standardized method of conducting
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until the Department has the benefit of the Supreme Court's rulihg in
Jones case.

Inconsistent with Insurance Code section 790.05

Subdivision (c) of section 2695.81 would create a rebuttable presum
that an insurer has complied with Insurance Code section 790.03 if tf
insurer uses the regulation's standardized leddersurvey.

Section 2695.81's creation of a rebuttable presumption is inconsister
Insurance Code 790.05 which provides that a hearing to determine
whether an insurer has engaged in an unfair or deceptive act defineg
section 790.03 must be coraded in accordance with the Administrative
Procedure Act (APA). The APA describes how the administrative law
judge is to conduct the hearing and the process for issuing the judge
decision. The APA does not direct the judge to follow a rebuttable
presumpbn of compliance with 790.03 when a decision is developed
Section 2695.81's attempt to impose a rebuttable presumption on the
judge's decision is inconsistent with the mandate in section 790.05 th
hearings must be conducted in accordance with the APA.

An administrative hearing on an insurance enforcement matter may |
subject to a rebuttable presumption when so directed by the Legislat
Insurance Code section 1738 requires that a hearing on the revocati
producer license must be conducteddnaadance with the APA. The
Legislature has directed in Insurance Code section 1623 that there is
rebuttable presumption that a person is acting as an insurance broke
certain conditions exist. An administrative judge is required to follow
Legislaure's direction when the judge makes his or her decision.

In contrast to the statutorily created rebuttable presumption of broker

status, there is no statute that creates a rebuttable presumption that

labor rate surveys and interpret a
different Ins Code Section, 790.03(h)
The Department disagrees with the
Commenter; there is no issue of
consistency with Ins. Code § 790.05
the Administrative Procedures Act
(AAPAO), which 1is
Code § 1150@t seq.

The rebuttable presumption applies i
all relevant regulatory and enforceme
actions where it is allowed and not
contradicted by the law. The rebuttal
presumptiordoes not violate any
known statute, including the APA.

The APA only applies in an
enforcement action. To commence a
enforcement action, when the
Commissioner has reason to believe
that a person has engaged in any uni
method of competition, or any fair or
deceptive act or practice under Ins.
Code § 790.05, after issuing an order
show cause and a notice of hearing,
Admini strative L3
conducts a hearing in accordance wit
the APA. However, the Hearing is sti
held before the Ingance
Commissioner, and the decision
administered by the ALJ is only a
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insurer has complied with Insurance Code sect&n03. In the absence
of a statute that establishes a presumption, the Department may not
require an administrative law judge to follow a presumption that is cré
by regulation. Therefore, sect.i
Code section 7905 and the provisions of the APA prohibits the

Department s adoption of the r ¢

ARProposed Deci sig
the final decision is with the Insuranc
Commissioner, who is free to either
fully adopt the A
Decision, adopt with changes, or reje
the Proposed Decision in its entirety
and order something completely
different. Or under Gov't Code 11517
the Commissioner at his sole discreti
could have from the outset heard the
entire matter himself and dispense w
an ALJ (except in an advisorgle as to
APA issues), thus making both factug
findings and applications of the law
him/herself- this choice is the sole
discretion of the Commissionethe
ALJ does not have any such discretig

The Commenter 6s g
rebuttable presumptiocan only be
directed by the Legislature during an
administrative hearing is fundamenta
false. When an enforcement action is
delegated to an ALJ for a Proposed
Decision, the ALJ is required to
develop a Proposed Decision based
upon the APA, the Insunge Codeand
any regulations that relate to the
allegations charged and the
administrative process being
conducted. Since regulations are
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Comment 36.11
IV. Clarity - The September 26, 2016, proposed revisions to sections
2695.81, 2695.82, and 2698.91 fail to comlth the clarity standard.

Government Code section 11349.1 requires a regulation to comply w
the standard of clarity. Government Code section 11349 (c) provides
"Clarity' means written or displayed so that the meaning of the
regulations will be easilunderstood by those persons directly affected
them."

As noted in our introductory comments above, some of the amendmg
help clarify parts of the proposed amendments to sections 2695.81,
2695.82, and 2698.91, but overall other parts of the propegethtion
still fail to comply with the clarity standard because insurers will have
difficulty understanding, and therefore compliance with several of the

provisions in the regulations.

passed by Departments under the
rulemaking process, the Legislature i
not 1T nvolved in 0
rebuttable pgsumption. Where an AL
is required to apply the provisions of
any relevant regulation at a Hearing,
ALJs will apply the rebuttable
presumption in the proposed
regulations, and will not violate the

APA or any other statute.

Response to Comment 36.11

The Department disagrees that the
proposed amendments fail to comply
with the APA clarity standard. The
Department thanks Commenters for
their summary of the APA clarity
standard, and for acknowledging that
some of the proposed amendments ¢
in fact, addclarity.

The Department disagrees that the
proposed amendments are difficult to
understand, or will cause compliance
issues for insurers.
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Comment 36.2
Section 2695.81 Subdivisions (d) (8) (4) (C), (E), éd Geocoding
Core Area and Periphery

Whil e we recognize and appreci
geocoding and its offer to makeé
demonstrator available, 0 we hay

itself on papedoes not necessarily provide the clarity needed for pers
directly affected by the regulation. Also, it is unclear how the geocodi
would work in a rural area where auto body repair shops may be spa
For the industry, tlhar ibtiydageisgs, i
regulation offer any compliance guidance to insurers not adopting thé
standardized survey? This is especially important when we consider
likelihood that most insurers will want to use their current survey met
and not adopthe geocoding methodology.

Response to Comment 3621

The Department disputes that the
regulation language regarding
geocoding lacks clarity.

Commenters assert that the propose
regul ation does 1
needed for persons directly affected
the regulation. o
disagrees thanypersons are directly
affected by the proposed regulation; {
labor rate survey in theroposed
regulation is not required to be done
any insurer or person. The survey m
be completed voluntarily; any insurer
properly completing and using the
survey receives the benefit of a
rebuttable presumption that claims
adjusted using the survegtes have
been adjusted fairly and equitably, ag
required by the Fair Claims Settlemel
Practices Regulations.

While the language of the proposed
regulation is necessarily technical,
given the nature of the subject matter
should be easily comprehebls to any
person accustomed to designing and
conducting labor rate surveys,
particularly when combined with the
demonstration tool which the
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Department has made freely availabl
to all requestors.

Geocoding shops in a rural area work
exactly the same ageocoding shops
which are in an urban area. The
proposed regulation does not create
separate processes for urban versus
rural areas.

Commenters state that the proposed
regulation lacks clarity with respect tq
compliance guidance for insurers usil
othersurvey methodologies; this
comment is outside the scope of the
proposed regulationThis comment
does not pertain specifically to the
amended text and, therefore, is not
timely because it was received after {
45 Day comment period closedThe
propo®d regulation creates an option
standardized survey; an insurer that
completes the survey and uses it
according to the regulation is affordec
a rebuttable presumption that a claim
settled in accordance with labor rates
from the survey has been settlettlja
and equitably. The proposed regulat
has no effect on insurers electing not
complete the standardized survey; th
proposed regulation allows insurers t
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Comment 36.13

| f figeocodingo is the only perr
geographic market area, then these proposed regulations will be
unsuccessful. Use geocoding will lead to inflated auto body repair ra
and will promote collusion. This will have a direct effect on costs for
insurers and consumers needing auto body repairs. This one issue, i
will disqualify the vast majority of the marketplacerfrqualifying for
the presumption of compliance in the regulations, and will lead to
instances of dispute. Without the Department providing additional
direction on other acceptable methodologies, this lack of clarity will e
It is our sense that it igdhly unlikely that the latest proposed regulatio
is likely to be widely adopted in the marketplace. There is uncertainty
with what happens if an insurer chooses not to use the standardized
and continues with its current methods. In the abseniteeddepartment
providing a reasonable pathway
practiceso standard for | abor 7
surveys in a diverse set of ways. This will not be a workable result ar
a recipe for furthedisputes where some insurer, eventually, will be
treated poorly enough that it chooses to become a test case on Depd
authority. The proposed regulations offer no compliance guidance to

insurers not adopting the standardized survey

continue using whatever survey meth
they choose, so long as the survey
produces a fair anequitable result.
Therefore, compliance guidance for
insurers not using the standard surve
is irrelevant to the proposed regulatio
absence of such guidance cannot
present a clarity problem.

Response to Comment 363L

These comments do not pertain
specfically to the amended text and,
therefore, are not timely because the
were received after the 45 Day
comment period closedCommenters
are incorrect in assuming that
geocoding is the only permissible
survey methodology under the
proposed regulation; ascussed
above, insurers are still free under th¢
proposed regulations to conduct
surveys in any manner they wish, but
will not be entitled to any presumptior

Commenters fail to state what
Aunsuccessful o
proposed regulationsr avhy the
proposed regulations will be

Aunsuccessfulo if
methodology entitling the insurer to a
rebuttabl e presun
of other survey methods does not afft

me
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the Asuccesso of
regulation.

Commenters asgdhat geocoding will
lead to inflated auto body repair rates
and promote collusion, leading to
increased cost to insurers and
consumers. However, Commenters {
to state the assumptions underlying
their assertions and fail to identify the
mechanism by Wwich the proposed
regulation is supposed to have the
unsavory effect describeCurrent
labor rate surveys performed by
insurers take the rate responses frorm
repairers at face value without
independent verification; the
standardized survey is no more
suseptible to inflated rates than curre
insurer practicesMarket forces dictate
an upper limit to what body shops cat
charge and the proposed regulation
incorporates a cost control mechanis
whereby insurers may present evider
that a repairer has charged a lower ré
than that indicated on the survey, ang
thereby pay that lower rate.
Commenters have complained bitterl
to the Department that auto repairers
collude to inflate prices, but have yet
produce any evidence showing this
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allegation to be trueCollusion has
never been a problem in the past ang
unlikely to become a problem due to
the proposed regulation.

As previously explained, a periphery
was added, so that a geographic are:
may include many more than six sho
with the average number of shops pe
geographic area of about 20 shops.
This meas that in order to manipulate
the market, a shop must collude with
the five or six closest shops, add one
mile and include all of those shops. |
turn every single one of those shops
must collude with every other shop in
its geographic area. Collusion sile
done on the exponential scale, a leve
of conspiracy that is highly unlikely
and the chances miniscule.
Additionally, in the case where any
autobody shop colludes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to inestigate and work with
District Attorney's Offices throughout
the State to prosecute for insurance
fraud. In fact, the Department has
prosecuted claims against autobody
shops for insurance fraud in the past.
Furthermore, existing antiust laws
act as aleterrent, and prohibit auto
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body shops from manipulating the
market and engaging in monopolistic
activities.

To the extent that shops artificially

inflate their rates when responding to
survey, or collude to raise prices, suc
conduct is potentially form of fraud
against the insurer; the Commissione
can, and does prosecute repairers wk
defraud insurers.

Insurers are free to adopt or ignore th
proposed regulation as they will; their
election does not concern the
Department. There is no reason a
insurer should be entitled to a
presumption that their survey product
a fair result if the Department has not
had the ability to vet the survey
methodology and its results.
Commenters insist that insurers
conducting other types of rate survey
will be subject to increased scrutiny,
which is not true. Commenters attem
to conflate lack of compliance guidan
with a lack of clarity in the regulation;
in truth, the lack of compliance
guidance reflects the current status q
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Comment 36.4

Sections 2695.81 Subdivisions (d) (8) (A) (3¥Yand 2695.82 Question
3 (g) and (h} Types of Labor

In both sections additional rates were addea#obon fiber and
fiberglass. The proposed regulation appears to require a different reg
technician for each type of repair outlined in both sections. If so, this
not be reflective of most auto body repair shops. How would insurers
comply with theseequirements?

Comment 36.15

Section 2695.81 Subdivisions (e) (2) (Adjustment of Labor Rates
While part of the discussion with the Department was to address
verification of the auto body repair shops, upon further review of the
proposed changes this subdivision we have concerns if insurers can
actually comply with the proposed revisions. For example, how woulc
i nsurer obtain Athree repair inr
the insurer has not previously worked with or have workeld aritce or

The Department rejects Comme e r
suggestion that the Department adop
Abest practiceso
to labor rate surveys. Such a standa
would likely fail the clarity standard as
it would not articulate an actionable
rule.

Response to Comment 36.14

A shop is not requed to report all
types of labor ratesnd should omit
labor rates for types of work they do
not perform In the event that an insur
needs to determine a rate for shops
dealing in fAexoti
materials, he insurer would find the 6
closest qudlfied shops that responded
with rates for that particular type of
labor, and then add a 1 mile peripher
to that core area.

Response to Comment 36.15
Section (e)(2)(C) was added to the
proposed regulation at the specific
request of insurers, who requested a
mechanisnpermittingthem to pay a
lower rate if they could prove that a
repairer was charging a lower rate thq
reported on the labor rate surveAm
insurer seeking to establish a lower ri
may ask the auto repairer for recent
invoices for this purpose. If the
repairer is unwilling to provide
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twice in the past? What if the auto body shop is unwilling to provide
previous invoices?

Comment 36.B

Other Additional Questions:

1) What happens if not every auto body shop responeadb type of
labor in the survey, how would insurers comply?

2) How many times is an insurer required to rewrite its estimates?

invoices, the insurer should attempt t
obtain them from other sources.

Repair invoices are the only fand
equitable means to document the ratg
that a repairer charges; it is
unreasonable to alter the rate paid to
shop using anything other thaona
fide invoicesshowing paymenfor

work actually done.

Comment 36.6

1) There is naequirement that a
survey respondent submit rates for e
labor category; repairers should not li
rates for labor types they do not
perform. Insurer compliance is not
affected by survey responses; the
geocoding methodology only account
for the six closest shops, plus
peiphery, that have submitted a rate
for the labor type required by the
survey user.

2) There is nothingni the regulation
requiring rewriting of estimates.

3) Google maps and similar GPS too
can easily identify the closest shop.
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3) If an inspection is performed at a residence, how is the insurer to f
closest shop under geocoding inttimstance?

4) How would an insurer address challenges with trestienation
process that could lead to numerous supplemental estimates and the
lead to more mistakes and delay resolution of claims?

Comment 36.17

V. Necessityi The September 22016, proposed revisions to sections
2695.81, 2695.82, 2698.91 fail to comply with the necessity standard

Government Code 11349.1 requires a regulation to comply with the
necessity standard. Government Code 11349 (a), which defines the
necessity standargrovides that the need for the regulation must be
demonstrated in the rulemaking record "by substantial evidence." Tit
CCR section 10(b) explains that in order to meet the necessity stand
the rulemaking file must include "facts, studies, or exppinion."
Several aspects of the proposed regulations fail to satisfy the necess
standard.

We have reviewed the excerpts of the 45 complaints that the Departi
included in ANotice of Avail abi
complaintsindicate a one sided representation of a particular case an
thus fail to satisfy the necessity standard. The complaints are allegat
and do not indicate whether such complaints were justified or any
enforcement action ensued. Of the 45 complaintppéears 15 are from
policyholders, and 30 from auto body repair shops.

4) Commenters do riadentify the
Anchal | en g eestimatont h
processo or expl g
issueis related to the proposed
regulation. Nothing in the proposed
regulation requires supplemental
estimates.

Response to Comment 36.17

The Department disagreesttihe
proposed regulations fail to comply
with the necessity standard. The filin
documents includes a statement of th
specific purpose of each subdivision
the in the proposed rulemaking, and
information explaining why each
provision of the regulatiois required
to carry out the described purpose. T
Commenter fails tprovide the relevan
portion of CCR title 1 section 10(b)
which states that when the explanatio
i s based upon Apgdg
speculation, or conjecture, the
rulemaking reord must include
ésupporting fact s
opinion or other
the rulemaking file contains significan
supporting facts, studies and other
information that support theecessity
of this rulemaking.
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In reviewing the policyholder complaints, one theme is that an insure
not pay the fAposted | abor rat eq
would like insurer [X] to paythepastd r at es at [ Y]
difficult to tell based on these allegations what the reasons for the no
payment, but perhaps paying the posted labor rate of an auto body s
not part of the policyhol der és

policyholder that the repairs are covered without mentioning that ther
may be a difference in labor rates if the shop is adi@tt repair shop.

As we have raised before, we disagree that auto body shops are
consumers. They are businesses with a tireancial stake in these
proposed regulations. Consider some of the basis of their complaints

Al Il nsurers] wild/l not pay post ec(
should pay us our posted | abor
aproftdoigjg so. 0 Generally, the payn

terms of the contract, not by whatever the vendor wants the labor rat
be.

Also, a majority of the complaints raised by the auto body shops teng
focus on the price difference of therepdirot he cust ome
(in part due to higher posted labor rates). It has been brought to our
attention that the nature of these complaints may run afoul of Busine
and Professions Code section 9884.9 subdivision (d). That section a
for a custorer to designate another person to authorize work or parts
excess of the estimated price,
shall not be the automotive repair dealing providing repair services o
insurer involved in a claim that includes thetor vehicle being repaired
or an employee or agent or per s
urge the Department to work with the Bureau of Automotive Repair t¢
address the implications of these complaints to Business and Profes

Code sectin 9884.9 subdivision (d).

Commenters reference the 45
complaints added to the rulemaking fi
in the Notice of Availability of
Amended Text, but conveniently fail t
mention the hundreds of complaints
included in the 45 Day rulemaking filg
The Department has produced
substantial evidence sufficient to
supportthe proposed regulation.

Many consumers are not aware that
insurers conduct labor rate surveys, t
consumer just assumes that they will
made whole for their loss. That
disconnect further demonstrates the
need for these regulations.

The issue of whéer body shops are
consumers is not a substantive issue
the proposed regulations. However,
auto body shops are stakeholders wh
may be financially harmed by the use
of unreliable labor rate surveys and, i
many cases, pass this financial harm
caused bynsurers on to their
customers, who are forced to pay the
out-of-pocket cost difference between
labor rates based upon unreliable
surveys. Also, in some cases, shops
may not receive sufficient labor rate
reimbursements to cover costs
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necessary to ensutteat the repair be
made in a workmanlike and safe
manner thus subjecting the customer
the risk of future harm.

Commenters incorrectly cite B&P
9884.9(d) in a misplaced attempt to
discredit auto body shops that have
brought complaints against
Commentes 6 constitue
B&P 9884.9(d) merely stands for the
proposition that, while the consumer
may designate another person to
authorize repairs in excess of the
estimate quote, such designee canng
be the repair dealer providing service
or a represatative of such dealer.
Not hing in Commenr
assertion suggests that this has taker
placein any of the complaints include
in the rulemaking filethe complaints
in the file address insurers not paying
for work actually done. In contrast,
B&P 98384.9(d) would only apply wher
a repairerof its own accord, authorize
additional repairs to a vehicle it is
repairing.

Despite Commenter
ignore, minimize, or wrongly discredit
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Comment 36.18

Section 2698.91 Reporting Auto Body Repair Labor Rate Surveys
We also feel that the reporting requirements under this section are
particularly onerous, unnecessaglymbersome, with no justifiable
necessity. This section will require the preparation of two different rej
one public and one private for information that goes far beyond the
authority authorized in 758(c). We do not view this section as necess
for the Department to perform any task that they are authorized to
perform. The revisions to the reporting rule will only create more wor
for insurers, especially the need to report the names of auto body rey
shops who responded and those who do not, withlavious benefit to
consumers. This clearly fails to compile with the necessity test.

the hundreds of consumer complaints
included in the rulemakinfije, these
complaints alone constitute sufficient
evidence to support the proposed
regulation.

In addition, Commenters do not even
attempt to address the additional type
of evidence contained in the
rulemaking file. The proposed
regulations are supped by studies
and reports, economic analysis, and
lawsuits involving labor rate surveys,
among others.

Response to Comment 36.18
Commenters comment is inapplicable
to the proposed regulation, as reporti
of labor rate survey results is already
required bystatute.The regulations
specify physical address, as opposed
address, adding claritp the statutory
languageand specificity that is
necessary to determine where the sh
is located. They also provide addition
information relating to the standazed
survey and add a date the survey wa
completed so that the Department ca
ensure old surveys are not being use
to settle claims.
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The information reporting requiremen
of the proposed regulation impose a
burden no more onerous than curren
statutoryreporting requirements and
are reasonably necessary to allow thg
Department to determine whether the
survey was done in accordance with
parameters of the standardized surve
methodology. The Department notes
that the Arequire
private report was added at the reque
of Commenters, who alleged that
making the rates of responding shopg
public would lead to collusion. In
response to Comme
overamplified concerns about
collusion, the Department amended t
reporting requiremenugh that survey
rates would be private information an
the prevailing rate for each shop wou
be public; both data points are
necessary for the Department to
determine whether the survey was dc
correctly.

Commentersd compl
i 0 Nner o disgoequirenems
conveniently overlook the fact that ng
insurer is required to complete a
standardized labor rate survey; insuré
correctly completing the survey recei
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Comment 36.19

Section 2698.91(g) Reporting Auto Body Repair Labor Rate Surveys
This past legislative session AB 2591 passed allowing insurers to tra|
policy information electronical
a written survey to shopSeveral of our members do phaeelectronic
surveys. We do not believe theRartment has the authority to regulate
the form of our survey or the method in which we execute it. We are
willing to provide data on the shops we surveyed, as well as the surv|
guestions. But we are not willing to only mail surveys to shops. The s
does not even require submission of our survey to the Department rg
only requires the results. Under the same section, we fail to see the
necessity for disclosing our DRP shops as part of the report.

the benefit of the rebuttable
presumption.Names of shops are
required of any suey to verify that the
data reported is correct.

Response to Comment 36.19
Commenters fail to state which portio
of the proposed regulation allegedly
requires mailing of a written survey.
Section 2698.91(g) deals with the
reporting of nonpublic informati to
the Department. There is nothing in
that section that preventsquires the
insurer to mail a labor rate survey
Furthermore, Section 2695.81(d)(4)
the proposed regulation explicitly
provides for electronic transmission @
survey questionnaires

(A) The survey questionnaire shall be
mailed to the auto body repair shops
accordance with Insurance Code
Section 38, or in the case of electroni
transmission of the survey, in
accordance with Insurance Code
Section 38.5.

(B) Auto body repair shops mée
allowed to respond electronically, e.g
by email, by repuding to a phone
interview or by entering information
into a secure web site; however, an
auto body repair shop must be allowe
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to respond by hard copy via U.S. mai
or courier if the auto bodyepair shop
does not consent to electronic receipi
submission. If the auto body repair
shop responds to the survey
electronically, t
survey system must allow the shop t¢
print a copy of the completed survey
which contains all thenformation it
submitted

As can be seen from the regulation
sections cited above, there is no
requirement that insurers conduct an
survey by mail.

There is strong necessity for the
requirement that insurers identify sho
in their Direct Repair Prograthat
have responded to the survey; the
standardized survey excludes DRP
rates, which arise from a contractual
relationship between insurer and DRF
shop in favor of market rates. Itis
necessary for insurers to identify
responding DRP shops so that the
Department may verify that any
responding DRP shops responded w
their posted rates and do not artificial
skew the prevailing rate lower by
reporting contractual DRP rate$his
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Comment 36.20

Policy and Cost Implications

As we have indicated in our previous comments and subsequent me
with the Department, one of our ongoing and significant concern is th
the proposed labor rate survey regulation (including the revisiong) co
drive up costs for our policyholders. It is a rather simple equation: hig
labor rates leads to higher claims costs, which could then drive up th
of insurance premiums for our policyholders.

is a past practice of insurers that the
Department is attempting to correct
Response to Comment 36.20

The Departmentos
these proposed regulation is to the
protect consumers and the public.
The Department continues to conside
and strive to reduce undue costs or
unfair results for insurers with these
proposedegulations. What has been
occurring in the past is that insurers
have been using outdated surveys,
using DRP (discounted) rates in their
surveys rather tHh
or posted rates, plus many other
methods to suppress repair shop labg
rates urdirly. These practices have
resulted in many shops not being abl
to keep up with training, technology g
rising wages and adequately recover
costs with their labor rates and

i nsurersod practidg
numerous complaints. The cost of
using theselwgveys has been estimate
in the 1 SORO6s Eca
Assessment (EIA) as costing only 20
cents per policyholder ($1.15 million)
in 2016. The Department assumed th
in the first year
effectiveness that only a third of the 1
insurersalready conducting surveys
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Comment 36.21
Asweconti nue t reiterate, the [
(Ageocodingodo) could facilitate
body shops. We recognize that the Department is proposing to revisg
reach or range of the geocoding software, whichlgvaliow a starting

point of six core auto body shops to be surveyed and up to 20 or mo
depending on the reach of the mile or density of auto body shops wit
given area. Even if that were the case, we believe that it is insufficier
address our egxerns because in places like Los Angeles six auto bod
shops can be within a couple of streets and 20 or more could be with
mile or two miles of the core area to be surveyed, which could lead t(
inappropriate labor rate comparisons thereby higher la#tbes and claim;
costs.

(0]

would switch to the standardized
survey or test the survey results agai
their existing methods to gauge
feasibility.

Response to Comment 36.21
Commenters continue 8peculag¢ and
offer no evidence to support the clain
that the survey methodology would
result in collusionHowever, as
described above, the Department hag
made changes in the survey reporting
requirements in an attempt to addres
Commentersd unsulb
The Department evaluated geograph
boundaries carefully and considered
many alternatives. In Los Angeles
county many shops have more than 2
shops in their geographic area. There
a benefit to having a standard
geographic definition that applies to t
whole state. With this type of highly
competitive market and with so many
competitors (auto body shops), the a
body repair market is close to what is
known as a perfectly competitive
market. In this situation, shops compt
primarily on prices. Shops will not
have an incentive to raise price
arbitrarily because prices are one of t
most fundamental ways they attract
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customers.Collusion is highly unlikely
under the proposed regulations. As
previously explained, a periphery wag
added, so that a geographic area ma
include many more thanxsshops, with
the average number of shops per
geographic area of about 20 shops.
This means that in order to manipulat
the market, a shop must collude with
the five or six closest shops, add one
mile and include all of those shops. |
turn every singl®ne of those shops
must collude with every other shop in
its geographic area. Collusion must [
done on the exponential scale, a leve
of conspiracy that is highly unlikely
and the chances miniscule.
Additionally, in the case where any
autobody shop calldes and
manipulates prices in an insurance
claim, the Commissioner has the
authority to investigate and work with
District Attorney's Offices throughout
the State to prosecute for insurance
fraud. In fact, the Department has
prosecuted claims against abbdy
shops for insurance fraud in the past.
Furthermore, existing antiust laws
act as a deterrent, and prohibit auto
body shops from manipulating the
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Comment 36.22
The Department insists that the cost of the labor rate survey regulatic
about $2,500 for the geocoding software based on its own experienc
using the software, and$i..15 million anticipated benefits passed on t
the auto body shops and their customers. We continue to disagree w
this miniscule estimate. 't is
estimated increase in cost to the industry is limited to one lyeaever,
we believe that it is an insufficient time frame projection because we
expect such costs to multiply in the following years.

market and engaging in monopolistic
activities.

Response to Comment 36.22

As stated EInA,t hiet
Department projects that for the 27.9
million covered vehicles in California,
insurers will incur $1.15 million in
direct costs (half of the annual total in
Table 2) in the first year that the
regulation is 1in
Department has sincequiuced the
geocoding tool for the insurance
industry and has made templates of t
software and Excel output files
available. This has gone a long way
keeping the development costs in
check. This also proves the
standardized survey can be done for
very little cost over existing survey
costs. The estimate prepared by the
Department is based on many studie
and experience with geocoding
software vendors. The commenter
provides no evidence to support their
disagreement.
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Comment 36.23

There are two costs that the Department has not accounted for,
implementation and highetaims costs. Implementation costs will vary
but they generally include information technology update, staff time t
input the information required under the regulations, and maintenanc
the software. One company determined that historically, thein dasts
increase after a survey by $12.9 million while the increase after an
inflationary adjustment is $4.1 million, a difference of $8.8 million. If t
rest of the industry had a similar experience, the result would be a $1
million increase in indstry total California physical damage claims cos
over and above the effects of inflation.

Response to Comment 36.23

TheDepartment is required to accour
for the projected cost of the proposeg
regul ation. As st
EI A, fithere are &e€
additional administrative costs to
insurers who conduct a more rigorous
better defined Standardized Labor Ra
Survey in compliance with the
proposed regulation. These additiong
costs could include mailing or emailin
more surveys, an increase in survey
related follow up costs, additional
software, and legal costs related to
compliance. The total cost of
conduding a survey was estimated at
$41,727. This estimate assumes a
simple majority response rate (51 %
5,397 auto body shops) and would cq
$15. 16 per usabl g
further stated, 0
assumes that on average, these
insurance comgmnies already spend
90% of what a standardized survey
would cost and would only incur extra
costs equal to 10% of the survey tota|
For each of these companies the
incremental cost increase due to
conducting a Standardized Labor Rat
Survey would be $4,B/ Based on the
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assumptions above, insurers will incy
about $19,600 ($4,173 x 4.7 = $19,6
in administrative costs to conduct the
Standardi zed Labg
These are the costs stated in the EIA|
for implementation, which bring the
total to $1.17million in the first year.
The higher claims costs were also
included in the EIA at 20 cents per
policyholder ($1.15 million). The
Department stands behind its estimat
in the EIA.

The results of the surveys come into
play only when the insured has chosg
their own repair shop and there is a
dispute with the insurer over the repa
cost quote. This is expected to be
considerably less than the majority of
claim situations, so the effect of the
surveys on the total repair market is 1
going to be as pervas as the
commenter seems to imply. The figur
cited by the commenter provide no
context as to the age of the survey
being replaced, the geographic area
covered, or even the size of the
unnamed company when applying its
results to the entire industry.

This example is not completely
elaborated ant$ misleading because (
the omissions. Perhaps the insurer hi
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Comment 36.24

Based on the excerpts of complaints the Department has made avail
good number of auto body shops are pushing for payment based on
Aposted | abor rate, o and this i
Posted labor rate has neverbeehrefct i ve of the i

not conducted a survey in several ye{
and thus had not compensated the
shops through rates that were reflecti
of increased wages, material costsd
rents. Again, the EIA has very
reasonable, carefully vetted
assumptions of costs the insurance
industry will experience with the
proposed regulations which offer
insurers a voluntary method for
conducting surveys.

It is expected that in each surveycke
labor rates would increase due to
inflation. Moreover, in the longun the
cost of labor, land, rents, and supplie
will increase and the prevailing rate
will need to increase commensurately
to cover those costs. Shops will also
contending with aising minimum
wage due to recent actions of the
legislature and governor. Minimum
wages are a benchmark for many of {
skilled labor rates that are factored in
repair costs.

Response to Comment 36.24

The posted rate on thmack of a hotel
door is anmproperanalogy to the
posted rate in an auto body shop.
California Civ. Code § 1863 requires
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analogy here is that posted labor rates are like hotepfick rack rates.

Here, posted labor rate do not reflect what an auto body shop will ac
based on how busy it may or may not be, so the posted labor rage ra
represents the fAmarket rateo of
place.

all hotels to post the nightly rate in
every room, and it prohibits hotels frg
charging more than the posted price.
Thus, hotels have an incentive to pos
thehi ghest pasnsipbli
that they could charge given when
demand for the rooms in the area is t
highest because they are prohibited
from charging anything more. The
Commenter may benefit from
reviewing California Civ. Code 8§ 186
or this artide:
http://mentalfloss.com/article/74828/v
hy-are-hotelrackratesso-exorbitantly
high that explains posted rates for
hotels in California.

Auto body repair shops, on the other
hand, have every incentive to post th
market rate, as noted by auto body
shqos during the public hearings.
California Civ. Code § 1863 does not
apply to auto body repair shops, nor
does a comparable rule apply.
Consumers, concerned about the prig
of repairs will look at the posted rate
and will be deterred by a posted rate
thatis too high above the market price
and go to another shop. In fact, the
posted rate does often reflect the
market price, for fear of a lost
consumer to a competitor.
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Response to Comment 36.25

More broadly, it appears that some in the body shop community are
already looking for ways to drive up labor ratesl.:
1 "SURVEYS." National AutoBody Research. N.p., n.d. Web. 24 Noy

To date, we have continually asked the Department about our recour
we witness inappropriate labor rate comparisons by the auto body sHh
due to the proposed labor rate survey reguiatand we have not receivg
any assurances that would alleviate our concerns. If anything, the

Department maintains that it has no jurisdiction on auto body shops.

Also, the proposed labor rate survey regulation could stifle innovatior
because it will ireffect memorialize one, uniform survey method whic
will ultimately restrict insurers from continuing to innovate their claimg
processes. Insurers continue to use technological advances to make
resolution easier and quicker for consumers.

Forexamp e, some insurers now allo
photographs of their damaged vehicles to settle their claims, rather tk
having to visit a repair shop or meet with an adjuster to receive an
estimate. This is not only easier for the consutmetr also cuts down
significantly on costs. The geocoding methodology is based on the ¢
(though perhaps soon outdated) premise that estimates are only writ
auto body shops. If these regulations are passed, insurers will be for
decide betwen innovating their processes for the benefit of consumet
maintaining an outdated claims settlement model to secure the
presumption of fair and equitable settlement.

Response to Comment 36.25

National Auto Body Research (NABR
is a private, for profitcompany who
sells consulting services to the auto
body repair and insurance industries.
Their motive is not representative of
t he Department d0s.
comments are discussed separately
since it also responded with commen
during the 4&day and 15day comment
periods. The comment regarding

Ai nappropriate | g
is unclear. However, as stated above
body shop collusion is illegal. Further
the amendments to these proposed
regulations [2695.81(e)(2)(C)] permit
insurerstoadjustahopod6s es
the insurer has evidence that the sho
actually charges a lower rate than the
rate being charged for the claim in
guestion.

Commenter s6 Cco0Ommeg
of technological innovations is not
relevant to the proposed regulation,
which does not contain any mandateg
regarding the non/adoption of claims
technologies.Usingtechnological
improvements such as apps or photo
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Response to Comment 36.26

In our view, it is simply not the role of the Department to interfere in t
free market system and propose laws that could financially benefit th
auto body shops and could lead to the unintended consequence of h
insurance costs for our policyholdeWe reiterate that auto body shops
are not policyholders of private passenger auto insurance. They do n
any premium, purchase coverage, or make claims against a private
passenger automobile insurers as a result of an accident with a

policyholder. Sated differently, the effectuation of the proposed labor

estimatess not discouraged by these
regulations. There is no barrier to
innovation established by this
voluntary survey process.

The comment regarding how insurers
may use an app to send estimates or
photos is unrelated to auto body labo
rate surveys and thepeoposed
regulations.Regardless of the means
used to produce an estimate,
technological, or otherwise, an app
cannot repair your vehicle. A body
shop will always be required to repair
vehicle and the insurer will always be
expected to adjust the claifairly and
equitably based on prevailing repair
rates. As stated previously, nothing t
proposed regulation affects the
adoption of claims technology by the
insurer.

Response to Comment 36.26

The survey offers an acceptable
methodology to achieve faand
equitable claim settlements, which is
improvement from surveys that inclug
outdated information and/or DRP rate
that do not reflect actual market rates
Nothing requires insurers to conduct
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survey regulation would adversely impact the true consumers of priv
passenger auto insurance (those who pay premiums, purchase polic
and have accidents and the resulting claims and afsmwéth
policyholders, not third party
dealings with insurers). Policyholders are the consumers which the C
has authority to protect by its regulations, and none other. To do so
otherwise, as being proposed untter labor rate survey regulation, is
simply inconsistent with the De
absurdities (e.g., Does the Department contend that it has authority t
insert itself into the dealings of insurers with any vendor with which al
insurer contracts?) In sum, we urge the Department to take a closer
how its proposed auto labor survey regulation could adversely impac
cost of insurance for policyholder.

Standardized Survey. Furthermore, &
properly conductedurvey that
represents a real market rate will like
spur innovation and training in the au
body repair industry, leading to timel
and higher quality repairs, a benefit t(
consumers.

It is the insurance consuming public
that the Department aims pootect
with the proposed regulation. By
providing a mechanism to ensure tha
claims are adjusted in a fair and
equitable manner, the Department is
protecting consumers from difficulties
in the claims procesgeing forced to
pay out of pocket for repayand
shoddy workmanship that tends to ar
from low labor rates.

The Department agrees that the
Department 6s r ol e
the free market system. However, th
proposed regulations do not interfere
the free market system. Furthdret

proposed regulations are not intende
to financially benefit auto body repair
shops. As noted above, the stated

purpose of the regulations (as noted
the Initial Statement of Reasons) is t¢
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provide insurers with a voluntary
mechanism to support theeiof labor
rate surveys when settling automobile
insurance repair claims in a fair,
equitable and reasonable manner, as
required by Ins. Code section 790.03(h
in an effortto protect all insurance
consumers and claimants who may b
financially harmed béhe use of
unreliable labor rate surveys.

Auto body shops are members of the
public who may be financially harmeq
by the use of unreliable labor rate
surveys. Thus, if insurers choose tg
conduct and use the reliable
Standardized Survey, as propose
these regulations, more fair equitable
and reasonable claims settlements w
result, thus benefiting consumers wh
are now forced to pay the eot-pocket
cost difference between labor rates
based upon unreliable surveys
reasonable rates charged loyaabody
repair shops. While in some cases ay
body repair shops may also be paid ¢
more fair, equitable and reasonable
labor rate in order to repair damaged
automobiles to a workmanlike and sa
condition, the proposed regulations a
not intended to fly compensate thoseg
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Comment 3627

Other Challenges

As we have stated above, we have serious concerns about what stat
authority allows for the proposed labor rate survey regulation and the
policy implications of the proposed regulation moving forward. Below
a list of additional oncerns, challenges, and issues.

2695.811 The Standardized Auto Body Repair Labor Rate Survey
*(d) (1) (A) (1) We fail to see the necessity for the survey to be done
annually as there is no authority for this in the statute.

repair shops that might still charge
rates higher than the fair and equitab
labor rate in a particular geographic
market area. Although policyholders
and insurers may be bound by the
provisions contracted in their policies
the Depar ment 6 s r egul
obligates us to protect consumers,
especially where inaccurate, unreliab
or inconsistent labor rate surveys are
used to settle consumer claims.

Response to Comment 36.27

RegardingSection(d)(1)(A)(1), there is
no requirementhat any insurer
complete the standardized survéyhe
proposed regulations do not interfere
the free market system, nor are they
intended to financially benefit auto
body repair shops.

One of the problems the proposed
regulations addresses anafair or
unequitable settlements based on
unreliable or outdated auto body labg
rate surveys. Consumers are then
forced to pay the owdf-pocket cost
difference, and therefore, is aimed at
consumer protection.

The survey needs to be timely to be
accurateas costs increase over time.
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*(d) (1) (A) (2 As a whole, this section is confusing and further
complicates the regulations.

*(d) (1) (B) Given the extensive nature of the survey requirements, f
months is insufficient time to prepare the information.

* (d) (1) (C) This section wouldnable an insurer to extend the life of a
survey if they use the Consumer Price Index for all urban consumers
CA (CPFHU). If an insurer uses CRIJ to extend a survey, an insurer
should get some benefit, like a commensurate increase in property
damagecollision and comprehensive premiums. The point being here
that the Departmentds responsi f
insurance rates to the benefit of consumers, but instead these propo
regulations do the opposite increasing costa®urers that are ultimatel
passed on to consumers. The Department cannot expect to simultan
increase costs for insurers and hold down costs for consumers.

old survey will lead to an increase in
unfair claim settlements.

Section (d)(1)(A)(2) is necessary to
ensure survey data is accurate.

Section(d)(1)(B) Insurers have been
given substantial help and tools by th
Departmento conduct the standardize
survey. Four months should be
sufficient, especially if insurers are
using a web portal or electronic mear
to collect and process data. The
Department has already developed tf
output Excel template worksheets for
the insurers

Section (d)(1)(C) This section was
added at the request of insurers, whqg
felt that it was too costly to conduct a
new labor rate survey each year. The
benefit to the insurer from the GBI
adjustment is obvious, in that the
insurer realizes a cosavings.
Moreover, to the extent that cost
increases in the auto body repair
industry outstrip the rate of CRI
growth, the insurer realizes a labor ra
savings.lIt is necessary to provide
some mechanism for modifying rates
non-survey years, in ordeo protect
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*(d) (2) T The sample size section is too onerous to survey all shops
California. Sampling should be allowed because it is statistically valic
is ironic that insurers have to survey everyone, but can only use Six g
to make determine a prevailing rate. This may lead to collusion by th
auto body repair shops. Other questiorgdude:

the consumer from paying out of
pocket due to a claim being adjusted
using an old, out of date survey.

Section(d)(2) The proposed regulatior
does not require any insurer to
complete the standardized survey.
Sampling is a commonly accepted
survey methodology, as long as it is
random and results are statistically
significant. These regulations do not
preclude an insurer from using valid
sampling and other statistical
techniques to conduct a survey, as lg
as this practice results in fair and
equitable claims settlements, with the
only affect being that the insurer wou
not receive the rebuttable presumptig
describedn these proposed
regulations.However, by expanding
the geographicraa too much, the
results may néongerberepresentatie
of the shop in question.

The proposed regulation does not stg
for the proposition that a sampbased
survey cannot produce an equitable
result. However, the methodology of
the standardized survey consistently
yields an accurate result, whereas a
sampe introduces variance. Because
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0 Where do we get accurate information on all licensed bar shops?
o The Bureau of Automotive Repair (BAR) website indicates they hatr
over 36,000 Aautomotive repairtr
shops, smog stations, tire shops, exhaust shops, etc.). Are we requir
survey all 36,000psdf howidoowt
o The regulations do not address how an insurer handles new or clos
shops. If we have information that a shop shut down, can/should the)
removed from the prevailing rate calculation? How is a newly registe
BAR licensd shop handled?

o Is there a difference between licensed and registered shops?

properly conducted survey conveys Q
the insurer the rebuttable presumptio
it is necessary that the survey
methodology cannot be gamed,;
eliminating the possibility of selective
sampling accomplishes this godlo
restde what is obvious from the
regulation text: six shops are the
minimumto establish a prevailing rate
in most areas, the one mile periphery|
brings many additional shops into the
labor rate calculation. Commenters
repeated argument regarding collusiq
is unsupported by any facté\s
addressed above, to the extent the
Commissioner becomes aware of
collusive behavior, he has the ability 1
prosecute such behavior as fraud
against and insurer.

To address the remainder of
Commenterds quest
section: Insurers are likely aware that
BAR is the source for lists of auto
repair dealers. The standardized sur
does not require a survey of all licens
repairers, only t
Body and/ or Paint
New auto body shopsould be treated
as nonresponding shops, with a
prevailing rate set by the six closest
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* (d) (3) 1 Under this section, why are insurers required to ask the auli
body shops if they are licensed but we have no method to verify it? V|
is the process fdrolding the shops accountable?

*(d) (4)7 This section would limit rates that could be used to include
only those that meet certain standards but there is no accountability
shops to verify they meet those standards. A downside to this sectior
that it will preclude shops that msers know can complete some work

without the ability to verify similar rates from other shops. This sectio

surround shops, plus periphery; old
shops will drop off the survey once it
conducted againThe difference
between licensed and registered sho
is irrelevant to tk proposed regulation

Section(d)(3) Insurers can use the
same methods they currently use to
determine if the shop is qualified or
licensed. If not qualified, the shop cal
be left out of the surve¥urther, this
provision was requested by insurers
earlyon in the public discussion phas
in order to ensure that insurers would
not be required to conduct their own
investigation into whether a shops is
|l icensed and may
survey response unless the insurer h
other information to the contnar
Further, since the insurers are expec]
to get the list of shops for the survey
from BAR, it is expected that BAR wil
only produce a list of shops it deems
licensed at the time the list is
generated.

Section(d)(4) There is nothing in the
proposed regulation that suggests
insurersexclude shops that they
currently work with. The purpose of
this section is to ensure that survey
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basically will be a way to exclude shops that carriers work closely wit
but who are not in our direct repair programs (DRP).

*d®B)iln this section, some insu
appropriate and statistically valid, and that simple majority only add t
statistical confusion.

respondents have all the necessary
equipment and meet legal requireme
to conduct reair work, and thereby
ensure that substandard shops not sk
prevailing rates lowelf shops do not
have rates for some types of repairs
they will be included only for work
they can complete (e.g. 6 of 12 rates
Moreover, given that the standardize
survey attempts to find the market rat
that a consumer would pay to have
repairs completed, it is unreasonable
expect that a consumer would visit
numerous, marginally qualified shopg
to have each discrete aspect of the
repair performed by a different shap
is hoped that insurers are only
partnering with repairers that meet al
legal requirements and have sufficien
equipment to complete all needed
repairs.

Section (d)(5) The originally noticed
text allowed for either an arithmetic
mean or simple majdsi calculation;
arithmetic mean was removed at the
request of insurerdledian is a
statistical midpoint and, therefore
cannot represent
required by statuteCommenters fail tg
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*(d) (6) T This section exclude DRP rates which reflect actual negotig
market rates between market participants, while requiring the inclusig
nontnegotiated arbitrary rates without any check or accountability. A
rate is a much more valid markete than the posted rate, particularly

since insurers are often charged more than individual consumers by
A good example here is the fbil
medical field. Health insurers do not pay the billed amount on hospita
claims. Neither do workers compensation insurers. The prevailing rat
what is actually paid by customers and not what shops wish they coy
get. In the proposed labor rate survey regulation, the written survey i
precludes any discount rates eveosthoutside of DRPs. Why would on
nontdiscounted rates apply (beyond DRPs)? Why not allow insurers {
use the discounts available to customers?

state what fistati

are referencing

Section (d)(6)As noted in the
Department 6s St at
the proposed regulations prohibit the
use of Direct Repair Program rates
because DRP rates tend to be a
contractual lower rate based on
increased work volume from the
insurer and do rtaccurately reflect
market prices.Insurers use labor rate
surveys for one sole purpose, which i
to settle and pay for repairs complete
by nonDRP shops in the open marke
To use discounted DRP rates to pay
market rates is inherently unfair.
Howeve, shops participating in a DRI
program are free to participate in the
survey using nowliscounted rates, in
order to avoid unfairly excluding thos
shops.

The proposed regulations do not app
to health insurance, and the Departm
does not agree witlné comparison.
Shops rates are necessarily different
cover differing employment, land, or
equipment costs. The survey exclude
DRP rates and other discounted rates
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*(d) (7)7 This section would specifically preclude the ability to provid
Acheacnkds bal ancesod to the respon
inflation of labor rates and costs to consumers. This section also cleg
contradicts with section 2695.8 (4) (c) for total loss calculation, which
specifically accepts the comparable dosin a computerized valuation
service to determine market values. Why is that an acceptable marke
value for one type of claim, but not the prevailing rate for the other ty
of claim? I sndét that oO6unfairo6 t
repairel?

because they are not representative
the market rate. For example DRP ral
tend to bea lower rate based on
increased work volume from the
insurer. Discounted rates represent a
discount and do not accurately reflect
mar ket prices. THh
regulatory role obligates us to protect
consumers, especially where
inaccurate, unreliable, anconsistent
labor rate surveys are used to settle
consumer claims.

Section (d)(7) has nothing to do with
Afchecks and bal an
to prevent labor rates from being
artificially deflated using sources othe
than auto repairers. Only autpairers
actually repair vehicles, so it is
reasonable that only survey response
from auto repairers be included in the
labor rate calculatian Total loss
claim valuations are significantly
different than partial loss (or repair)
claims. In a total Iss claim the insurel
that uses a computerized valuation
service must comply with the current
Fair Claims Settlement Practices
Regulations, Section 2695.8. This
section sets forth specific criteria to b
used by insurers in valuing a total los
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vehicle. Wthout any known
exceptions, the computerized valuatig
services provider for total loss
valuations use actual sales price data
comparable vehicles obtained from th
Department of Motor Vehicles (DMV)
per subdivision 2695.8 which states:

(3) Notwithstanding subsection (2
above, upon approval by tf
Department of Insurance, an insu
may use private sales data from
Department of Motor Vehicles, or oth
approved sources, which does |
contain the sell €
street address. Appval by the
Department of Insurance shall

contingent on 1
determination that reasonable steps h
been taken to limit the use of privg
sales data that may be inaccurat
reported to the Department of Mot
Vehicles or other approveasrceso

An insurerds use
DMV is conditioned upon the
Department (of I n
to use this data and that the insurer h
taken reasonable steps to avoid usin
inaccurate data. Given this
requirement that a governmental sou
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* (d) (8) 1T Geocoding methodology is too cumbersome to implement,
relies on too few shops and will facilitate collusion in a given geograg
area on responses to the survey. Insurers do not thgiteee different labo
rate is required for each category the CDI is requiring on the survey.
just does not reflect the reality of claims handling because it results i
different rates for shops that may be right next to each other. Every s
will have a different rate. Also, why do insurers have to survey all
licensed shops if the core area for a given shop is 6 shops?

(DMV) is able to provide this actual
sales data, it is deemed reliable for u
in the valuation of total loss claims.
However, in repair claims, there is no
similar governmental or other reliable]
source that collects actual repair
invoice data to accuratefgflect the
actual amounts charged by repair sh
to customers. The sources prohibitec
in these proposed regulations are not
reliable sources and in many cases
provide inaccurate labor rate data.

Section (d)(8)The Geocoding currentl
proposed will provide more precise
accurate, and reliable surveys for eag
shop in each city in the state versus
relying on set or gerrymandered
geographic boundaries, such as cities
counties, regions, artificial
boundaries, wigh vary significantly in
size and demographics throughout th
State. Due to the change in the 15 dg
notice that added the periphery, the
average geographic area size is now
approximately 21 shops. A geograph
area needs to represent shops that a
ressonable alternative to the consumg
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* The listing of rates to be surveyed is not complete and we do not th
the separate rate(s) is required or appropriae.r ex ampl e,

Material so and fADaily Storage F
contentious issues with the shops. However, we do not think there sk
be any distinction in labor rates at all.

* We have concerns about when a shomepeloses, loses licensing, o
has their paint booth go down for week, etc.

* How come an insurer cannot use the previously provided rate by a
if they dondt respond? NoO r espod
That gives the shopsrgght to change their rates, but also reduces the
burden on the shops and carriers to keep collecting information. The

need to respond to dozens of carriers in a short window.

and be representative of the market
where they do business.

Paint material rates were considered
but rejected as an individual repair
component because of industry wide
standard practices relating to paymer
forpaints er vi ces. Al s
material so and fAl
are not labor rates and so are not
included in these proposed regulatior|
designed to deal only with labor rates
Some distinctioramong labor rateis
needed as training and equipment to
comgetedifferent types of repaian
differ.

Commenters do not articulate their
concernebout Awhen
closes, loses licensing, or has their
paint booth doindd
any coherent fashioowever, a
survey duration is for at leashe year,
meaning temporary status changes d
not affect the result.

a

Thesuggestiorof potentially allowing
an insurer to use the rate previously
provided by a shag
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* (d) (9) Under this section, the standard questionnaire willigeono
checks and balances. It must be mailed-wragled,no in person or phong
surveys Every insurer in the state will be sending surveys to every sh
There is no ability to prevent the shop from entering a rate that does
reflect a rate they rdglcharge and no way for a carrier to dispute it.

*(d) (9) (e) (1) This section is too cumbersome and does not reflect t
real marketplace. It would make insurers do an estimate when not at
shop and then have to change the estimate when a customer choose

different shop. This is not realistic andngpractical and costly. The

respond to the survaey a way of
continuing to use outdated datadata
pertaining to a shop no longer in
businessto settle claims. Ko, dout
14 insurers currently conduct surveys
it is unlikely that all insurers will
conduct surveys at the same time, or
that shops will get dozens of surveys
the same time.

UnderSection (d)(9), srveys are
optional;not every insurer will send
out a survey.As discussed above, the
IS no requirement that a survey be
mailed or emailed; insurers are free t(
complete surveys in person, or over t
phone.lf a shop tries to arti€ially
charge a higher rate that is not cost
based and competitive with other
nearby shops, then they will lose
business. If a shop posts rates that a
unreasonable and a customer walks
with an existing quote, the customer
may be immediately discouragjrom
even asking for an estimate if the lab
rates quoted are already lower than
those posted.

Regarding Sectio(d)(9)(e)(1): Note:
this is not the corredite for this
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proposed labor rate survey regulation do not account for evolving cla
handling and that inspections often occur at locations different than v
the estimates are written and may be different than where the vehicl¢
locae d . Furthermore, as written,
the shops. They can coach an insured to indicate a more expensive
location where they want their vehicle repaired and then later get the
vehicle repaired at a shop that is less expensive.

subdivision, this comment is most
likely referring to subdivision (e)(1):
This proposed regulation does not
require insurers do prepare estimateg
using the Standard survey if they
choose to use some other method wh
the claimant has not yet chosen a rey
shop. This proposed subsection waj
added at the direct request of insurer
who requested a way to use the
Standard survey to prepare estimates
even when the claimant had not yet
chosen a repair shop. Insurers advis
that if they were going to conduct a
Standard survey they did not want to
also be forced to conduct a different
survey for this scenario. This provisic
would save insurers the potential cos
second survey for this other purpose.
Instead, is allows the insurer to choos
the nearest shop to the customer ang
use the prevailing rate for that neareg
shop to preparthe estimate. These
regulations do not impose additional
costs on the insurer once the claimarn
does choose a shop since insurers al
already required to adjust a previousl
prepared estimate if the claimant
presents the insurer with a higher
estimate fran the shop they chose for
the repairs per Section 2695.8(f). In
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*(d) (9) (e) (1) (b) (2Y Under this section, it is not clear what the
shortest driving distance is? This is different than prior straight line
distance, and not very practical to implement. Insurers would have to
every licensed shop mapped for every adjuster so that they can figur
the closest shop.

*(d) (9) (e) (2) (C)i This section provides an insurer with the only
Acheck and balanceo in the ent.i
maintan a file on every BAR licensed shop that has three repair invoi
from the prior 60 days? Why is it limited to 60 days? Why not the san
time period the survey is in effect? This is impractical and difficult to
implement. Also, the last sentence in tegtion effectively says that if

we have evidence a shop charges less than what the labor rate is thg

other words, this proposed provision
does not add any obligation on insure
than what already exists and only
provides the insurer with the addition
ability to use the Standard survey for
this situation.

RE: (d)(9)(e)(1)b)(2): Note: this is not
the correctite for this subdivision, this
comment is most likely referring to
subdivision (e)(1)(B)(2.):Shortest
driving distance cannot be interpreteq
any other way and is easily calcukab
on almost evergomputer or mobile
device that insurers may udeis dso
reasonable to assume that most
adjusters know which shops are clats¢
to where they are preparing an
estimate especially when many
estimates are being prepared in insuf
operated locations

RE: (d)(9)(e)(2(C): Note: this is not
the correctite for this subdivision, this
comment is most likely referring to
subdivision (e)(2)(C): This provision
was added at the direct request of
insurers, who wanted to be able to
redue the claims payment when they
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charged or quoted on an invoice, the lowest we could take the labor
to the posted rate since the shop would argue any other rate is a

discouned rate and we cannot use invoices with discounted rates. W
insurers have a standard for three invoices, but shops do not need tq
provide any proof?

had evidence that a shop was actuall
charging less than what they were nqg
charging on a particular recently filed
claim. Insurers wanted to be able to
reduce that shopd
was actually charging. This aeldl
subdivision accomplishes this purpos
It is limited to 60 days since it is
intended to address what the insurer
believes is an unreasonable amount
a current claim being processed by th
insurer. There are legitimate reasons
for a shop to raismtes, for example
the recently passed minimum wage
increase will likely lead to an increase
in wages throughout the economy.
Allowing overly old invoices will lead
to a result that is no longer current.
The purpose of providing multiple
invoices is to aoount for cases wherei
one invoice where the shop may hav
charged less is an exception to how
much the shop actually charges on a
regular basis. For example, a shop n
accept a lower rate on one or two
repairs in return for other considerati
by the nsurer, such as, the insurer
adding more hours to the estimate.
Shops compete on price and almost i
shops post their labor rates. The
commenter does not describe what
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* Section 2695.82 Survey Questionnaire. Why does it prohibit the sh
from including discounts offered to customers (aiect repair rates)? It
assumes that all shops have three types of ratesd{soount, discount
and direct repair). A better solutiathat the questionnaire should ask
the question, fAWhat are the rat
Aprevailing rate you Achargeo Y
language in the questionnaire is confusing and will result in invalid
responsesThere should be a provision for the shop to have an option
call the carrier and provide the response over the pAdrerequirement
for carriers to only mail this to all shops is unlikely to work. From a
practical standpoint, shops and carriers shbel able to decide betweer
themselves on what is the most convenient way to respond.

further proof shops would need to
provide.

Regarding Section 2695.82 Survey
Questionnaire:hte survey excludes
DRP rates and other discounted rates
because they are not representative
the market rate. For example DRP ral
tend to be a lower rate based on
increased work volume from the
insurer. Discounted rates represent a
disoount and do not accurately reflect
market prices.Because surveys are
used to pay or reduce labor rates for
nonDRP work, DRP rates would not
be an accurate reflection of r@IRP
market rates.

The suggestion tallow the shop to cal
the insurer and spond over the phong
i's Iin direct conf
assertions that there is no chgok
balances in the credibility of the shop
responses. Requiring the shop to
response in writing and sign the survg
provides a documentation trail and
recordof how the shop responded so
more apt to result in a more credible
survey response.
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Conclusions

Given the fundamental differences between the industry and Departry The Department admits that it has ng
on the proposed labor rate regulation and because the Association o been able to reach agreement with
California Insurance Companies v. Jones is pending before the Calif( industry on all issues relating to the
Supreme Court, which could partly address the authority, reference, | proposed regulations. Howevérg
consistency issues raised here, we urge the Department not to move Department bieeves it has addressed,
forward with the proposed labor rate regiaat In our view, not through the course of this entire
addressing the issues here i s {trulemaking, almostall of the
substantive issues raised by industry
Also, the Department represents the
interests of the Consumer, which, in
this case, do not appear to be aligne
with the intersts of insurers. In
Commentersod view,
overreacho consi g
impose reasonable regulation on
insurers; the Department does not sh
this perspective.

As discussed above, tienesdecision
is inapplicable to the proposed
reguktions, as the court specifically
noted that its opinion was limited to tk
Department 6s repl
regulations.
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In lieu of adopting this proposed labor rate regulation survey, we reit¢
our offer to work with the Department in convening a task foreelving
all the stakeholders (legislative policy staff of the Senate and Asseml
l nsurance Committees, Bureau of
to discuss a more comprehensive approach to these issues rather th
moving forward with a one sideégulation. At this point, we are
respectfully opposed to these proposals.

Should you have any questions or concerns, please feel free to cont:
of the following: Michael Gunning, PIFC Vice President (&~
6646/mgunning@pifc.org), Armand FeliciargCIC Vice President
(916-205-2519/armand.feliciano@acicnet.org), Shari McHugh, on bel
of PADIC, (9167694872/smchugh@mchughgr.com), Christian Rataj
NAMIC Senior Director (302807-0587/crataj@namic.org), Katherine
Pettibone, AIA Vice President (948)2-1678/kpettibone@aiadc.org), o
Marti Fisher, California Chamber of Commerce, (338
1265/marti.fisher@calchamber.com).

The Department dge
request for a At g
labor rateregulations. The proposed
regulations are the resuf years of
workshops, public hearings,
correspondence, and countless
discussions between Department ang
insurance industry members. During
this time, insurers have continually
downplayed the importance of
consumer complaints and sought to
promote wealor ineffective
regulations. The Department
represents the interests of consumers
which, in this case, are not aligned w
the interests of insurers. Given the
long-standing differences between th¢
stakeholders, the Department believe
that there will &wvays be disagreement
about thdabor rateregulations and tha
further delay will not resolve these
differences. Therefore, the Departme
will move forward with its rulemaking
at this time.
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