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Tractable Inc. (“Tractable”) respectfully submits this memorandum of law in support of its 

Motion to Compel Arbitration and Stay Proceedings.  As noted in Tractable’s concurrently filed 

Motion to Dismiss, Tractable urges the Court not reach the Motion to Dismiss and instead stay this 

action in favor of pending arbitration proceedings. 

PRELIMINARY STATEMENT 

This motion seeks the enforcement of a broad and straightforward arbitration agreement.  

Plaintiff CCC Information Services Inc. (“CCC”) drafted its Automotive Services Independent 

Appraiser Master License Agreement (the “License”), which includes an extremely broad, binding 

arbitration agreement.  CCC voluntarily entered this arbitration agreement, which requires the 

arbitration of the claims CCC has asserted in this action.   

As the provider of CCC ONE software, CCC agreed to arbitrate any “dispute, claim, case 

or controversy,” “arising out of or relating to this contract, . . . or arising out of or relating to the 

relationship between CUSTOMER and CCC or any of the respective agents, partners, contractors 

or employees thereof.”  Critically, CCC further agreed that an arbitrator—not a court—will resolve 

any disputes about the scope or validity of the arbitration agreement. 

Disregarding its own broad and unambiguous arbitration agreement, CCC brought an 

intellectual property action, pleading that Tractable violated terms of the License, but without 

attaching or alleging a breach of the License in an effort to plead around the binding arbitration 

agreement CCC itself drafted.  All of CCC’s claims arise out of its relationship with Tractable, 

and are therefore subject to the arbitration agreement that must be enforced under well-established 

law.  Indeed, as CCC is aware, courts routinely enforce arbitration clauses like the one at issue 

here.  See, e.g., Unite Here Local 1 v. Hyatt Corp., 862 F.3d 588, 596 (7th Cir. 2017), cert. denied, 

138 S. Ct. 690 (2018) (“courts will compel the arbitration of disputes that the parties have 

contractually committed to arbitration”); Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 174 F.3d 
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907, 910 (7th Cir. 1999) (“We have routinely held that a party may not avoid a contractual 

arbitration clause merely by ‘casting its complaint in tort.’”) (affirming order compelling 

arbitration and confirming arbitration award); Maggard v. CCC Info. Servs. Inc., No. 14 C 2368, 

2015 WL 1112088, at *2 (N.D. Ill. Mar. 10, 2015); Corrigan v. Domestic Linen Supply Co., No. 

12 C 0575, 2012 WL 2977262, at *2-5 (N.D. Ill. July 20, 2012) (Gettleman, J.). 

There is no basis to depart from this authority here.  The Court should compel arbitration 

of CCC’s claims, and stay the litigation pending the completion of the pending arbitration. 

BACKGROUND 

In a typical scenario, when auto damage is reported to an insurance company, “an 

independent appraiser using CCC ONE is first sent an assignment by an insurance company.”  ECF 

1 ¶ 15.  The appraiser inspects the vehicle, documents the damage, takes photos and ancillary notes 

to estimate the damage to the vehicle.  Id.  The appraiser populates this information into the CCC 

software, and CCC ONE generates a workfile, which includes the cost of parts and labor.  The 

appraiser communicates the workfile (or estimate) in CCC’s format to the insurer.  Id. ¶ 16, 38. 

Tractable works with insurers to provide artificial intelligence software to review auto 

repair appraisals and provide appraisals based on photographs of damage.  In August 2017, doing 

business as JA Appraisal, Tractable sought a license from CCC for its independent appraiser 

software to communicate vehicle estimates to an insurer using CCC.  Id. ¶ 23, 24, 38.  Tractable’s 

employee informed CCC that the License Customer, Jason Chen, was not using his real name to 

enter the License.  Xin Decl. ¶¶ 4-8, Ex. A.1  Tractable’s employee obtained a total of six license 

seats by March 2018 by entering superseding agreements with CCC, and Tractable paid for all 

                                                 
1 For more than a year after Tractable obtained a CCC ONE license, CCC did not inquire into Tractable’s 

identity.  CCC began inquiring about Tractable’s identity in late October 2018.  ECF 1 ¶ 32.  The 

Declaration of Xing Xin is attached as Exhibit 1, and includes supporting Exhibits A, B, and C (referenced 

herein as “Ex. A,” “Ex. B,” and “Ex. C”). 
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seats through November 30, 2018.  ECF 1 ¶ 25; Xin Decl. ¶ 8, Ex. C (“License”) ¶ 21.  The 

operative license agreement was signed on March 13, 2018, and is effective as of May 1, 2018.  

Xin Decl. ¶ 8, License at 1, 7. 

The license provides, in pertinent part:  

15. Choice of Law/Binding Arbitration/Class Action Waiver. This Agreement 

shall be governed by and construed in accordance with the laws of the State of 

Illinois to the exclusion of its conflict of laws rules. The parties agree that the 

United Nations Convention on Contracts for the International Sale of Goods 

(1980) is specifically excluded from application to this Agreement. Any dispute, 

claim, case or controversy, whether in tort, contract, statute or otherwise, 

arising out of or relating to this contract, including any question regarding 

its existence, validity, or termination or arising out of or relating to the 

relationship between CUSTOMER and CCC or any of the respective agents, 

partners, contractors or employees thereof shall be resolved by binding 

arbitration. This Agreement does not permit class arbitration or any claims 

brought as a plaintiff or class member in any class or representative arbitration 

proceeding. No arbitration will be combined with another without the prior 

written consent of all parties to all affected arbitrations or proceedings. Any 

disputes regarding arbitrability, the scope of arbitration or the arbitrator’s 

jurisdiction will be decided by the arbitrator. The arbitration will be 

administered by either (a) the American Arbitration Association under its 

Commercial Arbitration Rules or (b) JAMS Dispute Resolution Experts 

under its Comprehensive Arbitration Rules. The arbitration will be conducted 

by a single arbitrator in English in Chicago, Illinois. The award of the arbitrator 

shall be accompanied by a statement of the reasons upon which the award is 

based. This agreement is governed by the Federal Arbitration Act, and any award 

shall be subject to judicial confirmation in any court having jurisdiction. . . . 

License ¶ 15. 

Notwithstanding CCC’s own express language in the License requiring any dispute 

between CCC and “any of the respective agents, partners, contractors or employees of the 

customer” be brought in arbitration rather than in court, CCC filed the Complaint in this Court on 

October 30, 2018.  ECF 1.  Tractable sought an extension of time to respond to the Complaint, but 

CCC opposed Tractable’s request.  Tractable moved for an extension of 30 days, which extension 

the Court granted.  ECF 14, 18.  On December 20, 2018, Tractable served on CCC a demand for 

arbitration under the American Arbitration Association’s (“AAA”) Commercial Rules.  Tractable 
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now respectfully moves the Court to stay the instant action pending a decision of the AAA 

arbitrator. 

ARGUMENT 

CCC drafted and offered Tractable a valid, enforceable, and binding arbitration agreement, 

by which CCC expressly agreed to pursue any claims against Tractable’s employee, Tractable, or 

any other of Tractable’s agents, partners, contractors, or employees through arbitration rather than 

in court, and by which CCC agreed that the arbitrator, not the court, would address the scope and 

enforceability of the arbitration agreement.  The Court should therefore stay the action and order 

CCC to arbitrate its claims on an individual basis pursuant to the Federal Arbitration Act (“FAA”), 

9 U.S.C. §§ 1-16. 

I. THE FAA GOVERNS THE ARBITRATION AGREEMENT. 

The Federal Arbitration Act embodies a strong federal policy favoring arbitration and 

ensures that arbitration agreements are rigorously enforced.  See e.g., KPMG LLP v. Cocchi, 565 

U.S. 18, 21 (2011) (per curiam) (reiterating the “emphatic federal policy in favor of arbitral dispute 

resolution”).  The FAA provides that contractual arbitration agreements “shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation 

of any contract.”  9 U.S.C. § 2.  If a valid arbitration agreement goes unheeded by one of the 

parties, a court with jurisdiction over the offending litigation “shall . . . stay the trial of the action 

until such arbitration has been had in accordance with the terms of the agreement.”  Id. §§ 3-4.  

The “party seeking to avoid arbitration under an agreement governed by the FAA bears the 

burden of establishing that the agreement in question should not be enforced.”  Green Tree Fin. 

Corp.-Ala. v. Randolph, 531 U.S. 79, 92 (2000). 

Here, the parties unquestionably entered into arbitration agreements that are governed by 

the FAA.  CCC offered an arbitration agreement, Tractable’s employee accepted the agreement, 



 

-5- 

and Tractable paid consideration through November 30, 2018.  Moreover, the License is “a 

contract evidencing a transaction involving commerce.”  See 9 U.S.C. § 2 (FAA extends to a 

written arbitration “provision in any . . .  contract evidencing a transaction involving commerce”). 

II. CCC DRAFTED THE LICENSE TO REQUIRE AN 

ARBITRATOR DECIDE THRESHOLD QUESTIONS OF ARBITRABILITY 

Before considering whether CCC’s claims are subject to the parties’ arbitration agreement, 

the Court must look to the underlying contract to determine whether the parties agreed that the 

arbitrator would decide that issue.  A “court may not deny a party’s request to arbitrate an issue 

unless it may be said with positive assurance that the arbitration clause is not susceptible of an 

interpretation that covers the asserted dispute.”  Kiefer Specialty Flooring, Inc. v. Tarkett, Inc., 

174 F.3d 907, 909 (7th Cir. 1999). 

Here, CCC’s own arbitration agreement expressly provides that “[a]ny disputes regarding 

arbitrability, the scope of arbitration or the arbitrator’s jurisdiction will be decided by the 

arbitrator.”  License ¶ 15.  And the arbitration agreement incorporates the AAA Consumer 

Arbitration Rules:  “The arbitration will be administered by . . . the American Arbitration 

Association under its Commercial Arbitration Rules.”  License ¶ 15.  See Corrigan, 2012 WL 

2977262, at *2 (“when parties agree in a valid arbitration agreement that the AAA's rules apply, 

an arbitrator should decide the scope of arbitrability”).  Accordingly, the Court should grant 

Tractable’s Motion to Compel Arbitration and Stay Proceedings without addressing gateway 

issues, which have been expressly reserved for the arbitrator. 

III. EVEN IF THIS COURT WERE TO ASSESS 

ARBITRATBILITY INSTEAD OF THE ARBITRATOR, 

CCC’S CLAIMS ARE SUBJECT TO BINDING ARBITRATION. 

This Court should compel arbitration even if it were to decide (contrary to the express 

delegation provisions of the arbitration agreement) that it should asses the threshold issue of 
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arbitrability.  Where, unlike here, there is no delegation provision, the threshold questions are 

(1) whether there is a valid agreement to arbitrate; and (2) whether the agreement covers the 

dispute.  Rent-A-Ctr., West, Inc. v. Jackson, 561 U.S. 63, 69 (2010).  As “a matter of federal law, 

any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration.” 

Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24925 (1983).   

A. CCC Indisputably Drafted and Entered a Valid Agreement to Arbitrate. 

CCC cannot dispute that it drafted and entered an unambiguous agreement to arbitrate.  

Indeed, CCC offered, and Tractable’s employee accepted, CCC’s offer to license CCC ONE to six 

users at Tractable.  And Tractable paid for the license seats through November 30, 2018.  “Offer, 

acceptance, and consideration form the base of any valid contract.”  Corrigan, 2012 WL 2977262, 

at *2.  The terms of the License expressly state: 

Any dispute, claim, case or controversy, whether in tort, contract, 

statute or otherwise, arising out of or relating to this contract, 

including any question regarding its existence, validity, or 

termination or arising out of or relating to the relationship 

between CUSTOMER and CCC or any of the respective 

agents, partners, contractors or employees thereof shall be 

resolved by binding arbitration. 

License ¶ 15. 

And even if the terms providing for mandatory binding arbitration were ambiguous—

which they are not—any ambiguities should be construed against CCC, the drafter of the 

agreement.  Linker v. Allstate Ins. Co., 342 Ill. App. 3d 764, 779 (2003). 

B. All of CCC’s Claims Are Covered by the Arbitration Agreement. 

There can be no dispute that CCC’s claims arise out of or relate to the License, and the 

claims also arise out of or relate to the relationship between Tractable and CCC.  For example, 

CCC alleges:   

• “The license at issue in this case is an independent appraiser license.”  ECF 1 ¶ 15.  
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• “The license CCC grants to an independent appraiser is limited, nonexclusive, 

nontransferable, nonassignable, and revocable.”  ECF 1 ¶ 19. 

 

• “Tractable registered for the license under . . . ‘JA Appraisal’ under the customer 

type ‘independent appraiser.’”  ECF 1 ¶ 52. 

 

• “On or about August 23, 2017, ‘JA Appraisal’ obtained an independent appraiser 

license to use CCC ONE.  The license granted one user form ‘JA Appraisal’ the 

right to use CCC ONE to generate estimates for vehicle repairs.”  ECF 1 ¶ 23.   

 

• The License “similarly prohibited ‘JA Appraisal’ from (among other things) 

copying or making derivative works of the programs, using the programs in any 

manner not expressly authorized by the agreement, compiling estimate data for the 

purpose of creating a database, or accessing the programs outside of the United 

States.”  ECF 1 ¶ 25. 

 

• “CCC terminated ‘JA Appraisal’s’ license on October 26, 2018. . . .”  ECF 1 ¶ 49. 

 

And CCC further details certain terms of the License: 

d. The independent appraiser acknowledges and agrees, in part, that it may 

not: 

i. Copy, translate, port modify, or make derivative works of the programs 

and/or services; 

ii. Electronically transmit the programs and/or services from one computer 

to another over a network, including the Internet; 

iii. Provide access to or use the programs and/or services in a manner not 

expressly authorized by the agreement;  

iv. Derive or attempt to derive the source code, source files, or structure of 

all or any portion of the programs and/or services by reverse engineering, 

disassembly, decompilation or any other means; and 

v. Use the programs and/or services and documentation for the benefit of 

any entity other than the independent appraiser except to provide claims 

services. 

ECF 1 ¶ 19.  Whether by inadvertence or design, CCC’s lengthy description of the License omits 

any discussion of the mandatory binding arbitration clause. 

To the extent that CCC suggests JA Appraisal and Tractable are not the same entity (which 
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would be contrary to CCC’s allegations that JA Appraisal was a “front” for Tractable), Tractable 

and its employees are also covered under the license as “agents, partners, or employees” of 

Tractable’s employee and JA Appraisal.  License ¶ 15.  Accordingly, the claims are covered. 

C. Tractable Is Fully Entitled to Enforce the Arbitration Agreement. 

As discussed above, CCC’s claims fall squarely within the arbitration agreement and are 

therefore subject to arbitration.  However, that Tractable’s employee entered the contract under 

the name Jason Chen and referred to the company doing business as “JA Appraisal” in no way 

precludes Tractable from compelling arbitration here. See, e.g., Maggard v. CCC Info. Servs., 2015 

WL 1112088, at *2, 4 (N.D. Ill. Mar. 10, 2015) (noting equitable estoppel “allows a non-signatory 

to compel arbitration and an agreement containing an arbitration clause covers non-signatories 

under common-law contract and agency principles”).   

For example, this Court held in Hoffman v. Deloitte & Touche LLP that there “are various 

methods by which non-signatories may enforce arbitration clauses.”  143 F. Supp. 2d 995, 1004 

(N.D. Ill. 2001) (Gettleman, J.).  The Court explained two circumstances in which a non-signatory 

to an agreement may invoke the agreement’s arbitration clause.   

First, under agency principles, a “non-signatory may invoke the agreement when, under 

agency or related principles, the relationship between the signatory and nonsignatory defendants 

is sufficiently close that only by permitting the nonsignatory to invoke arbitration may evisceration 

of the underlying arbitration agreement between the signatories be avoided.”  Hoffman, 143 F. 

Supp. 2d at 1004.   

Second, equitable estoppel allows a non-signatory to compel arbitration “when each of a 

signatory’s claim against a nonsignatory makes reference to or presumes the existence of the 

written agreement,” or when “the signatory raises allegations of substantially interdependent and 
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concerted misconduct by both the nonsignatory and one or more of the signatories to the contract.”  

Hoffman, 143 F. Supp. 2d at 1004-1005.   

Both circumstances allow Tractable to enforce the arbitration clause here. 

1. Agency Allows Tractable to Enforce the Arbitration Agreement. 

As CCC itself alleged, “Tractable registered for the license under . . . ‘JA Appraisal’ under 

the customer type ‘independent appraiser.’”  ECF 1 ¶ 52.  CCC alleges—and Tractable does not 

dispute—that Tractable’s employee used the doing business as name “JA Appraisal” when he took 

the license to the CCC software.  CCC also alleges that JA Appraisal was “a front for Tractable.”  

ECF 1 ¶ 5.  CCC further alleges that the phone number and address on the License “was associated 

with the former Head of U.S. Business and Product Development at Tractable, Xing Xin.”  ECF 1 

¶ 34. 

CCC’s allegations that an employee of Tractable entered the License, and that JA Appraisal 

was a “front” for Tractable are sufficient to demonstrate that the relationship among Tractable’s 

employee, JA Appraisal, and Tractable was “so obviously intertwined that only by allowing the 

non-signator[y] to invoke arbitration would evisceration of the agreement[] be avoided.”  Hoffman, 

143 F. Supp. 2d at 1005.  Moreover, the arbitration agreement would be eviscerated if Tractable 

were not permitted to invoke it after its employee entered the arbitration agreement for the benefit 

of Tractable and its employees.  And because JA Appraisal is a doing business as name for 

Tractable, Tractable is permitted to invoke the arbitration agreement because JA Appraisal is not 

a separate company.  The doctrine of agency allows Tractable, the non-signatory, to compel 

arbitration here. 

2. Equitable Estoppel Also Applies to Compel Arbitration Here. 

Moreover, and as explained above at part III.B, supra, CCC’s entire Complaint is 

predicated on and repeatedly references the License containing the arbitration agreement.  
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“Obviously, [CCC’s] claims all make reference to and presume the existence of the written 

agreement[].”  Hoffman, 143 F. Supp. 2d at 1005.  And the claims depend upon the purported 

misrepresentation of the name JA Appraisal by Tractable’s employee.  “The claims thus raise 

allegations of substantially interdependent and concerted misconduct by both the signatory 

([Tractable’s employee]) and the non-signator[y, Tractable].”  Id. 

Therefore, CCC is equitably estopped from avoiding arbitration. 

CONCLUSION 

For the foregoing reasons, Tractable requests the Court enter an order compelling CCC to 

arbitrate the claims and stay the proceedings until such time as the arbitration currently pending 

before the AAA has been finally adjudicated. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

CCC INFORMATION SERVICES INC., 

Plaintiff, 

 

v. 

TRACTABLE INC., 

Defendant. 

Case No. 1:18-cv-07246 

 

DECLARATION OF XING XIN 

I, Xing Xin, pursuant to 28 U.S.C. §1746, declare under penalty of perjury as follows: 

1. I make this declaration based on my personal knowledge of the facts set forth 

herein.  I make this declaration in support of Tractable Inc.’s Motion to Compel Arbitration and 

Stay Proceedings and in support of Tractable Inc.’s Motion to Dismiss CCC’s Complaint. 

2. From March 2017 to June 2018, I was the Head of U.S. Business and Product 

Development at Tractable, Inc. (“Tractable”).   

3. I began working for Tractable in March 2017. 

4. At that time, and for the duration of my tenure at Tractable, Tractable engaged in 

appraisal-related work under the name JA Appraisal.       

5. My legal name is Xing Xin.  Jason Chen is the name I used when interacting with 

CCC Information Services, Inc. (“CCC”) and when signing agreements with CCC. 

6. On August 23, 2017, when I first placed an order on behalf of JA Appraisal 

(Tractable) for CCC’s software, and before executing any agreement, I informed CCC over the 

phone that Jason Chen was not my name.  I followed up with an email reminding CCC that Jason 

Chen was not my legal name and I asked CCC for confirmation that it would be “ok to sign as 
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Jason.”  Attached as Exhibit A is a true and correct copy of an email dated August 23, 2017 from 

me to CCC.   

7. After I executed a license agreement, CCC replied by email the same day stating 

that my order had been processed.  Attached as Exhibit B is a true and correct copy of an email 

dated August 23, 2017 from CCC to me. 

8. On March 13, 2018, on behalf of JA Appraisal (Tractable) and using the name 

“Jason Chen,” I executed a license agreement entitled AUTOMOTIVE SERVICES 

INDEPENDENT APPRAISER MASTER LICENSE AGREEMENT with CCC Information 

Services, Inc. (the “License”).  Attached as Exhibit C is a true and correct copy the License. 

 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. 

 

 

Dated: December 18, 2018 

San Francisco, CA 

 

By:   

Xing Xin 
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From: Barry McShaw bmcshaw@cccis.com
Subject: RE: IA PLATFORM

Date: August 23, 2017 at 2:53 PM
To: Jason Chen jaappraisalco@gmail.com

 
1. When we had spoken over the phone, I thought it was a 12 month agreement? The
contract language says contract term is 36 months (page 4)  Please refer to page
8 product schedule it’s a 12 month term. Please see notes and
term on page 8.
2. As an independent appraiser, we sometimes on the road. Does our package allow us to
write from on the road or only in our office? You can write from the road if you install on a
laptop. You will need to have internet access to update software and also sync. Please call
me and I will explain at 815-280-9441.
 
 
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Wednesday, August 23, 2017 1:27 PM
To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Hi Barry,
 
A couple of questions:
 
1. When we had spoken over the phone, I thought it was a 12 month agreement? The
contract language says contract term is 36 months (page 4)
2. As an independent appraiser, we sometimes on the road. Does our package allow us to
write from on the road or only in our office?

mailto:McShawbmcshaw@cccis.com
mailto:McShawbmcshaw@cccis.com
mailto:Chenjaappraisalco@gmail.com
mailto:Chenjaappraisalco@gmail.com
mailto:bmcshaw@cccis.com
http://www.cccis.com/


write from on the road or only in our office?
 
Also, just a confirmation that ok to sign as Jason (not my legal name).
 
Thanks!
 
Jason
 
On Wed, Aug 23, 2017 at 10:41 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

Check your email.
 
 
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Wednesday, August 23, 2017 12:27 PM

To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Ok, that works. Shoot me what you need to get started and let's kick off.
 
On Wed, Aug 23, 2017 at 9:24 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

I can do $15 discount for 12 months.

Get Outlook for Android
 

From: Jason Chen <jaappraisalco@gmail.com>
Sent: Wednesday, August 23, 2017 11:22:09 AM
To: Barry McShaw

mailto:bmcshaw@cccis.com
tel:(877)%20208-6155
tel:(815)%20280-9441
tel:(800)%20637-8511
mailto:bmcshaw@cccis.com
http://www.cccis.com/
mailto:jaappraisalco@gmail.com
mailto:bmcshaw@cccis.com
mailto:bmcshaw@cccis.com
https://aka.ms/ghei36
mailto:jaappraisalco@gmail.com


To: Barry McShaw
Subject: Re: IA PLATFORM
 
Were you able to see if you are able to offer better rates to start with given we're
starting at ground zero?
 
Here are our billing and shipping address:
 
4600 Adeline St.
Unit 116
Emeryville, CA 94608
 
Thanks,
 
On Wed, Aug 23, 2017 at 9:07 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

 
 
I need your address for billing and shipping of our
software. I will send over agreements to you once I get this
information.
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Tuesday, August 22, 2017 4:33 PM
To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Hi Barry,
 
The best number to reach me is: 973-687-3997.

mailto:bmcshaw@cccis.com
tel:(877)%20208-6155
tel:(815)%20280-9441
tel:(800)%20637-8511
mailto:bmcshaw@cccis.com
http://www.cccis.com/
mailto:jaappraisalco@gmail.com
mailto:bmcshaw@cccis.com
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The best number to reach me is: 973-687-3997.
 
Looking forward to connecting!
 
Best,
 
Jason
 
On Tue, Aug 22, 2017 at 12:34 PM, Barry McShaw <bmcshaw@cccis.com> wrote:

 
 
Can you please give me your best contact number.
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

tel:(973)%20687-3997
mailto:bmcshaw@cccis.com
tel:(877)%20208-6155
tel:(815)%20280-9441
tel:(800)%20637-8511
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From: Barry McShaw bmcshaw@cccis.com
Subject: RE: IA PLATFORM

Date: August 23, 2017 at 3:50 PM
To: Jason Chen jaappraisalco@gmail.com

Order processed. I sent email for you to call Technical support in the morning for
installation.
 
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Wednesday, August 23, 2017 2:21 PM
To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Thanks for the clarification. Contract signed. Looking forward to getting it going!
 
On Wed, Aug 23, 2017 at 11:53 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

 
1. When we had spoken over the phone, I thought it was a 12 month agreement? The
contract language says contract term is 36 months (page 4)  Please refer to page
8 product schedule it’s a 12 month term. Please see notes
and term on page 8.
2. As an independent appraiser, we sometimes on the road. Does our package allow us to
write from on the road or only in our office? You can write from the road if you install on
a laptop. You will need to have internet access to update software and also sync. Please
call me and I will explain at 815-280-9441.
 
 
 

mailto:McShawbmcshaw@cccis.com
mailto:McShawbmcshaw@cccis.com
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Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Wednesday, August 23, 2017 1:27 PM

To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Hi Barry,
 
A couple of questions:
 
1. When we had spoken over the phone, I thought it was a 12 month agreement? The
contract language says contract term is 36 months (page 4)
2. As an independent appraiser, we sometimes on the road. Does our package allow us to
write from on the road or only in our office?
 
Also, just a confirmation that ok to sign as Jason (not my legal name).
 
Thanks!
 
Jason
 
On Wed, Aug 23, 2017 at 10:41 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

Check your email.
 
 
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
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8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Wednesday, August 23, 2017 12:27 PM

To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Ok, that works. Shoot me what you need to get started and let's kick off.
 
On Wed, Aug 23, 2017 at 9:24 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

I can do $15 discount for 12 months.

Get Outlook for Android
 

From: Jason Chen <jaappraisalco@gmail.com>
Sent: Wednesday, August 23, 2017 11:22:09 AM
To: Barry McShaw
Subject: Re: IA PLATFORM
 
Were you able to see if you are able to offer better rates to start with given we're
starting at ground zero?
 
Here are our billing and shipping address:
 
4600 Adeline St.
Unit 116
Emeryville, CA 94608
 
Thanks,
 
On Wed, Aug 23, 2017 at 9:07 AM, Barry McShaw <bmcshaw@cccis.com> wrote:

 

tel:(877)%20208-6155
tel:(815)%20280-9441
tel:(800)%20637-8511
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I need your address for billing and shipping of our
software. I will send over agreements to you once I get
this information.
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com

 
 
 
From: Jason Chen [mailto:jaappraisalco@gmail.com] 
Sent: Tuesday, August 22, 2017 4:33 PM
To: Barry McShaw <bmcshaw@cccis.com>
Subject: Re: IA PLATFORM
 
Hi Barry,
 
The best number to reach me is: 973-687-3997.
 
Looking forward to connecting!
 
Best,
 
Jason
 
On Tue, Aug 22, 2017 at 12:34 PM, Barry McShaw <bmcshaw@cccis.com>
wrote:

 
 
Can you please give me your best contact number.
 
Barry McShaw, Inside Sales Representative
CCC Information Services, Automotive Services Group

tel:(877)%20208-6155
tel:(815)%20280-9441
tel:(800)%20637-8511
mailto:bmcshaw@cccis.com
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CCC Information Services, Automotive Services Group
8600 West Bryn Mawr Avenue, Suite 900S
Chicago, IL 60631
 
Office: 877.208.6155 ext. 8200
Mobile:  815.280.9441
CCC Technical Support: 800.637.8511
Email:  bmcshaw@cccis.com
www.cccis.com
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United States District Court,
N.D. Illinois,

Eastern Division.

James A. CORRIGAN, Jr., and Tim J. Barry,
both individually and on behalf of all others

similarly situated, and Gary Alsobrooks, Plaintiffs,
v.

DOMESTIC LINEN SUPPLY CO., INC., Defendant.

No. 12 C 0575.
|

July 20, 2012.

Attorneys and Law Firms

Bryan J. O‘Connor, Sr., Eileen Marie O'Connor, Bryan
John O‘Connor, Jr., O'Connor Law Group, LLC, James
A. Corrigan, Nevoral & Corrigan, Ltd, Chicago, IL, for
Plaintiffs.

MEMORANDUM OPINION AND ORDER

ROBERT W. GETTLEMAN, District Judge.

*1  Plaintiffs James A. Corrigan Jr. and Tim J. Barry,
individually and on behalf of similarly situated employees,
brought a collective and putative class action complaint
against defendant Domestic Linen Supply Co, alleging
violations of the Fair Labor Standards Act “FLSA”,

29 U.S.C. § 201 et seq. (Count I), and violations of
the Illinois Wage Payment and Collection Act “IWPCA”,
820 ILCS 115/1 et seq., the Michigan Wage and Fringe
Benefits Act “MWFBA”, M.C.L. § 408.471 et seq.,
and other state laws (Count II). Additionally, Plaintiff
Gary Alsobrooks has filed an individual action against
defendant, alleging breach of contract and fraud (Counts

III & IV). 1  Defendant has moved to dismiss or in the
alternative compel arbitration on all counts. Plaintiffs
Corrigan and Barry oppose the motion. Alsobrooks has
agreed to arbitrate his claims. For the reasons stated
below, defendant's motion is granted.

FACTS

Defendant is a corporation, headquartered in Michigan,
but also doing business in Illinois. Defendant is in
the business of supplying uniforms, linens, and other
materials to businesses.

Plaintiff Barry was hired as a Service Manager, sometime
on or before November 20, 2003, and signed an agreement
titled Employment/Trade Secrets Agreement (The Barry
Agreement). The Barry Agreement governs use of
company information, the employment relationship, and
paycheck adjustments, and provides:

“[A]ny controversy or claim arising
out of or relating to this agreement
or breach thereof (including any
and all relief sought arising out
of the termination of employment)
shall be settled by arbitration in
accordance with the commercial
arbitration rules of the American
Arbitration Association ....”

Plaintiff Corrigan was hired as a Route Salesman/Driver,
sometime on or before June 18, 2009, and signed a similar
agreement titled Employment/Trade Secrets Agreement
(The Corrigan Agreement). The arbitration clause in the
Corrigan Agreement reads in pertinent part:

“[A]ny controversy or claim arising
out of or relating to this agreement
or breach thereof (including any
and all relief sought out of the
employment relationship or the
termination of employment) shall be
settled by arbitration in accordance
with the commercial or employment
rules of the American Arbitration
Association (as the nature of the
claim dictates) ....”

Plaintiffs allege that during “the last three years” they
were required to work in excess of 40 hours per week, but
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were paid a salary based on a 40–hour workweek, and not
compensated for hours worked in excess of 40 hours in
violation of FLSA, IWPCA, and MWFBA.

DISCUSSION

Defendant has moved to compel arbitration, arguing
that each plaintiff entered into an employment agreement
containing valid arbitration clauses. Courts review a
motion to compel arbitration under a summary judgment
standard in accordance with Federal Rule of Civil

Procedure 56(c). Tickanen v. Harris & Harris, Ltd.,
461 F.Supp.2d 863, 866 (E.D.Wis.2006). Movants are
required to “provide sufficient evidence in support of their
claims such that a reasonable jury could return a verdict
for them under applicable law .” WFC Commodities
Corp., v. Linnco Futures Group, Inc., 1998 WL 834374,
*2 (N.D.Ill.1998). The court may consider exhibits and
affidavits regarding the arbitration agreement in question.
Reineke v. Circuit City Stores, Inc., 2004 WL 442639, *1
(N.D.Ill.2004).

*2  Agreements containing arbitration clauses are no
different than other agreements and must be upheld “save
upon such grounds as exist in law or in equity for the
revocation of any contract.” 9 U.S.C. § 3. The Federal
Arbitration Act (FAA) was passed to ensure that valid
agreements to arbitrate would be enforced by courts.

Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218,
105 S.Ct. 1238, 84 L.Ed.2d 158 (1985). Upon finding
a valid arbitration agreement, courts generally compel
arbitration. Id. In accordance with the FAA courts are
required to stay proceedings until arbitration is held “if
the court determines there is an agreement in writing
to submit to arbitration and the proceeding filed with
the court is subject to arbitration under this agreement.”

Tickanen, 461 F.Supp.2d at 866. “The court's only
role when presented with a question of arbitrability is
to determine, (1) whether a valid arbitration agreement
exists and (2) whether the scope of the parties dispute falls

within the agreement.” Tickanen, 461 F.Supp.2d at 866

(quoting Chiron Corp. v. Ortho Diagnostic Sys., Inc.,
207 F.3d 1126, 1130 (9th Cir.2000).

It is the job of the courts to interpret agreements and
determine the validity of the contract in question. See

Stolt–Nielsen S.A. v. AnimalFeeds Int't Corp., ––– U.S.
––––, 130 S.Ct. 1758, 1774–75, 176 L.Ed.2d 605 (2010).
Offer, acceptance, and consideration form the base of any

valid contract. See e.g. Steinberg v. Chicago Medical
School, 69 Ill.2d 320, 329, 13 Ill.Dec. 699, 371 N.E.2d 634
(Ill.1977). In the instant case, there is no dispute that both
plaintiffs willingly entered into their respective agreements
in return for employment by defendant. Therefore,
offer, acceptance, and consideration all exist and, absent
something to establish otherwise, the contracts are valid.

Further, when parties agree in a valid arbitration
agreement that the AAA's rules apply, an arbitrator
should decide the scope of arbitrability. Bayer
CropScience, Inc. v. Limagrain Genetics Corp., Inc., 2004
WL 2931284, *4 (N.D.Ill.2004) (“The inclusion of the
phrase ‘the arbitration shall be conducted ... in accordance
with the prevailing commercial arbitration rules of the
American Arbitration Association’ in the arbitration
provision of the Agreement is clear and unmistakable
evidence that the issue of arbitrability is to be submitted
to the arbitrator.”); see also Yellow Cab Affiliation, Inc.
v. N.H. Ins. Co., 2011 WL 307617, *4 (N.D.Ill.2011)
(affirming that when parties mention the commercial rules
of the AAA, arbitrability is a decision for the arbitrator).
This is consistent with Rule 7 of the Commercial Rules of
the AAA, which in pertinent part states:

“R–7: The arbitrator shall have the power to
rule on his or her own jurisdiction, including any
objections with respect to the existence, scope, or
validity of the arbitration agreement.” American
Arbitration Association, Inc., Commercial Arbitration
Rules and Meditation Proceedings: Including Procedures
for Large, Complex Commercial Disputes, 2010.

*3  In the instant case, the arbitration provisions each
specifically provide that the disputes “shall be settled
by arbitration in accordance with the commercial of the
American Arbitration Association.” Therefore, whether
plaintiff's claims fall within the scope of the arbitration
provisions is to be decided by an arbitrator.

Recognizing this, plaintiffs present two reasons why
the contracts should not be enforced. Neither is valid.
First, plaintiffs argue that the Agreements are contracts
of adhesion and any ambiguities must be construed
against the defendant. Even if plaintiffs are correct that
the contracts are adhesionary, courts routinely uphold
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contracts of adhesion, absent other considerations.

Koveleskie v. SBC Capital Markets, Inc., 167 F.3d 361

(7th Cir.1999); see also Northwestern Nat'l Ins. Co.
v. Donovan, 916 F.2d 372, 377 (7th Cir.1990); Quist v.
Empire Funding Corp., 1999 WL 982953 (N.D.Ill.1999).
Disparities in bargaining power and take-it-or-leave-it
provisions are not enough to invalidate an agreement.

Koveleskie, 167 F.3d at 361. Generally, there must be
a “degree of fraud or wrongdoing in order to have an

agreement invalidated.” Id.; see also Kinkel v. Cingular
Wireless, LLC, 357 Ill.App.3d 556, 563, 293 Ill.Dec. 502,
828 N.E.2d 812 (Ill.App.Ct.2005). Courts have also found
contracts of adhesion void when the terms are “hidden

in a maze of fine print.” Kinkel, 357 Ill.App.3d. at

563, 293 Ill.Dec. 502, 828 N.E.2d 812 (quoting Frank's
Maintenance & Engineering Inc. v. C.A. Roberts Co.,
86 Ill.App.3d 980, 990, 42 Ill.Dec. 25, 408 N.E.2d 403
(Ill.App.Ct.1980)).

In the instant case, plaintiffs have not alleged fraud
or wrongdoing, and the terms in the Agreements were
clear and unambiguous. They were of the same font and
typeface as the rest of the agreement. The only wrong
plaintiffs have alleged is that the Agreements are form
contracts, prepared entirely by defendant and offered on
a take-it-or-leave-it basis. This is not enough to invalidate

the Agreements. Oblix, Inc. v. Winiecki, 374 F.3d 488,
491 (7th Cir.2004) (“ ‘take-it-or-leave-it basis' arguments
fare no better. Standard-form agreements are a fact of
life”). Further, because there are no allegations of fraud,
wrongdoing, or hidden terms there is no other reason to
deem the Agreements invalid.

Next, plaintiffs argue that defendant should be equitably
estopped from compelling arbitration because defendant

did not compel arbitration in a similar case in California. 2

While there are many ways equitable estoppel may be
invoked, the party invoking estoppel must generally
have relied on a promise, representation, or conduct by

the other party to their detriment. Smith v. City of
Chicago Heights, 951 F.2d 834, 840–41 (7th Cir.1992)
(“[C]ourts should look for a showing of the plaintiff's
actual and reasonable reliance on the defendant's conduct
or representations.”) (internal quotation marks omitted);

Parks v. Kownacki, 193 Ill.2d 164, 180, 249 Ill.Dec. 897,

737 N.E.2d 287 (Ill.2000). More specifically, the general
test for invoking equitable estoppel is “whether in all the
circumstances of the case conscience and [the] duty of
honest dealing should deny one the right to repudiate the
consequences of his representations or conduct.” Ceres
Illinois, Inc. v. Illinois Scrap Processing, 114 Ill.2d 133, 148,
102 Ill.Dec. 379, 500 N.E.2d 1 (1986).

*4  In the instant case plaintiffs fail to allege any promise,
representation or conduct directed towards them, or
any detrimental reliance such that allowing defendant
to compel arbitration would violate conscience or the

duty of honest dealing. Plaintiffs cite Nationwide
Mutual Ins. Co. v. Filos, 285 Ill.App.3d 528, 220 Ill.Dec.
678, 673 N.E.2d 1099, (Ill.App.Ct.1996), as support
for their contention that defendant should be estopped
from compelling arbitration. Plaintiffs contend this court
should read Nationwide to establish that defendant cannot
compel arbitration because defendant has “fostered the
impression that the contractual condition will not be used
as a legal defense.” Nationwide is entirely distinguishable
from the instant case, involving an insurance company
that assumed defense of a suit on behalf of an insured
party and then denied coverage at a later date. The case
created primary insurance liability as an exception to
the general rule that estoppel cannot create insurance
coverage where none was present. A conflict of interest
exists for an insurer that must defend a party and at the
same time raise policy defenses to deny coverage to that
party. In the instant case, defendant has represented only
that they chose to settle instead of compel arbitration in an
unrelated case. Further, the policy considerations are not
present. The two cases arose at separate times and were
independent from one another. The conflict of interest the
Nationwide court relied on is not applicable to the instant
case.

Additionally, plaintiffs ignore that Nationwide states,
“in addition, the insured must establish the elements
of estoppel: that he was misled by an act or statement
of Nationwide, he reasonably relied on the conduct
or representation, and he was prejudiced thereby.”

Nationwide Mut. Ins. Co., 285 Ill.App.3d. at 536,
220 Ill.Dec. 678, 673 N.E.2d 1099. Plaintiffs have not
alleged how defendant misled them or how they relied on
defendant's conduct or representation to their detriment.
Plaintiffs fail to establish or even articulate any of the
elements stated by the case they cite as support for their
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position. Thus, defendant is not equitably estopped from
compelling arbitration.

The court now turns to the question of whether class
arbitration may be compelled. Defendant argues that
when an arbitration clause is silent as to class arbitration,
individual arbitration must be compelled.

It is for courts, not arbitrators, to decide whether class

claims are able to proceed. Goodale v. George S. May
Intern. Co., 2011 WL 1337349, *2 (N.D.Ill.2011) (“The
Plaintiffs insist that the agreement's silence mandates
that the Court allow the arbitrator to determine the
arbitrability of the class claims. Supreme Court precedent,
however, squarely forecloses the possibility that the class
claims are arbitrable.”). It is the job of the courts to
interpret what parties to a contract have agreed upon,
and this includes whether the parties agreed to class

arbitration. See Stolt–Nielsen S.A., 130 S. Ct at 1773.
Thus, it is appropriate for the court to determine whether
the parties have agreed to class arbitration.

*5  A main goal of the FAA “is to ensure private
agreements to arbitrate are enforced according to their

terms.” Stolt–Nielsen S. A., 130 S.Ct. at 1773 (internal

quotation marks omitted) (quoting Volt Information
Sciences Inc. v. Board of Trustees of Leland Stanford Junior
Univ., 489 U.S. 468, 479, 109 S.Ct. 1248, 103 L.Ed.2d
488 (1989)). Parties are “generally free to structure their

arbitration agreements as they see fit.” Id. at 1774

(quoting Mastrobuono v. Shearson Lehman Hutton,
Inc., 514 U.S. 52, 57, 115 S.Ct. 1212, 131 L.Ed.2d 76
(1995)). It is the job of courts to interpret the language of
these agreements mindful of the intention of the parties.

Id. at 1774–75 (“It falls to the courts and the arbitrators
to give effect to these contractual limitations, and when
doing so, courts and arbitrators must not lose sight of
the purpose of the exercise: to give effect to the intent of
the parties.”). Courts should avoid compelling something

unless there is a contractual basis for it. Id. at 1775.
Thus, a court may not compel parties to arbitrate as part
of a class when an arbitration agreement is silent regarding

class arbitration. Id. at 1776.

In the instant case, both parties agree that the arbitration
clause is silent as to class arbitration, but Plaintiffs argue
that defendant reads Stolt–Nielsen too broadly. Plaintiffs
are wrong. The Stolt–Nielsen court explicitly held, “a
party may not be compelled under the FAA to submit
to class arbitration unless there is a contractual basis

for concluding that the party agreed to do so.” Stolt–
Nielsen S. A., 130 S.Ct. at 1775. In the instant case, there
is no such basis for concluding that the parties agreed to
class arbitration.

Finally, defendant incorrectly argues that the court should
dismiss plaintiffs' suit. A district court should retain
jurisdiction when a suit is referred to a separate forum

for resolution of an issue. Tice v. American Airlines,
288 F.3d 313, 318 (7th Cir.2002). Courts should await the
outcome of arbitration before dismissing a suit to save
the parties the burden of additional litigation in the event
that the arbitrator does not resolve all of the issues of the
parties. Id. Additionally, the power to compel arbitration
comes from Section 3 of the FAA, which directs courts
to stay proceedings that have been referred to arbitration
until arbitration has been completed. 9 U.S.C. § 3; see

also Continental Cas. Co. v. American Nat. Ins. Co.,
417 F.3d 727, 732 (7th Cir.2005). Thus, when a court
compels arbitration the court should stay the proceeding.
Because, however the plaintiffs are required to arbitrate
individually, they cannot represent the class as required by

Fed.R.Civ.P. 23(a). Accordingly, the court dismisses
the class claims without prejudice.

CONCLUSION

For the foregoing reasons, plaintiffs' class claims are
dismissed without prejudice and defendant's motion to
stay and compel arbitration is granted. This action is
stayed until further order. The parties are directed to
report to the court by filing a written report on or before
October 23, 2012, and appearing for a status hearing
October 30, 2012, at 9:00 a.m.

All Citations

Not Reported in F.Supp.2d, 2012 WL 2977262
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Footnotes
1 It appears that Alsobrooks has been improperly joined as a plaintiff. Fed.R.Civ.P. 20 allows persons to join as plaintiffs

only if they assert a right to relief arising out of the same transaction, occurrence or series of transactions or occurrences,
and any question of law or fact common to all will arise in the action. Because Alsobrooks' claims against defendant
are wholly unrelated to Corrigan's and Barry's claims, he has been improperly joined, and should be severed. Because,
however, he has agreed to arbitration, there is no need to sever his case at this time.

2 For some inexplicable reason, defendant devotes several pages of its reply brief to a discussion of judicial estoppel, a
doctrine not mentioned by plaintiffs.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

*1  This matter comes before the Court on the motion of
Defendant CCC Information Services Inc.'s (“CCC”) to
compel the appraisal of the vehicle of Plaintiffs David and
June Maggard (collectively the “Maggards”) and stay the
action. For the following reasons, the motion to compel
the appraisal and stay the action is granted.

BACKGROUND

The Maggards held an automobile insurance policy (the
“Policy”) issued by The Hartford (“The Hartford”), an
insurance company. In July 2013, the Maggards, both
residents of West Virginia, were involved in a car accident
that resulted in The Hartford finding that their vehicle was
a “total loss.” The Maggards submitted a claim for their
vehicle to The Hartford and CCC provided a valuation
report for the vehicle. The Maggards accepted payment
from The Hartford for their vehicle in July of 2013.

The Policy contains a section entitled “Part D–Coverage
For Damage To Your Auto.” It states:

A. The Appraisal Provision is replaced by the following:

APPRAISAL

1. If we and you do not agree on the amount of loss,
either may demand, in writing, an appraisal of the
loss. In this event, each party will select a competent
and impartial appraiser and notify the other party
of the selected appraiser within twenty days of such
demand. The two appraisers will select an umpire. If the
appraisers cannot agree upon an umpire within fifteen
days, either party may request the selection of an umpire
[sic] made by a judge of a court having jurisdiction. The
appraisers will state separately the actual cash value and
the amount of loss. If they fail to agree, they will submit
their differences to the umpire. A decision agreed to in
writing by any two will be binding.

Each party will:

a. Pay its chosen appraiser; and

b. Bear the expenses of the appraisal and umpire
equally.

2. We do not waive any of our rights under this policy
by agreeing to an appraisal.

On April 2, 2014, the Maggards, individually and on
behalf of a putative class of similarly situated plaintiffs,
filed suit against CCC, alleging that the appraisal process
CCC utilizes purposefully manipulates the value of a
vehicle to come in below the actual fair market value of
the car. This underassessment of the fair market value of
a vehicle allows insurance companies that are responsible
for the payment of claims to pay substantial less than is
due to their customers. The Maggards allege that they
were insured with The Hartford and, stemming from that
relationship, they had their vehicle valued by CCC. The
Maggards claim that they no longer possess the vehicle.
On July 8, 2014, The Hartford made a written request to
the Maggards, asking that they participate in the appraisal
process.

On April 2, 2014, the Maggards filed a six-count
complaint, on behalf of themselves and a putative class,
alleging that CCC: (1) violated the Illinois Consumer
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Fraud and Deceptive Practices Act (“ICFA”); (2) engaged
in negligent misrepresentation; (3) engaged in fraudulent
misrepresentation and/or fraudulent concealment; (4) was
in breach of contract; (5) breached the duty of good faith
and fair dealings; and (6) became unjustly enriched.

DISCUSSION

*2  The applicable section of the Federal Arbitration
Act (“FAA”) specifically provides that a court with
jurisdiction “may direct that arbitration be held in
accordance with the agreement at any place therein
provided for, whether that place is within or without the
United States. The FAA further provides:

If any suit or proceeding be brought
in any of the courts of the United
States upon any issue referable to
arbitration under an agreement in
writing for such arbitration, the
court in which such suit is pending,
upon being satisfied that the issue
involved in such suit or proceeding
is referable to arbitration under such
an agreement, shall on application
of one of the parties stay the trial
of the action until such arbitration
has been had in accordance with the
terms of the agreement, providing
the applicant for the stay is not
in default in proceeding with such
arbitration.

9 U.S.C. § 3 (“Section 3”). Section 3 of the FAA provides
that proceedings must be stayed, and arbitration be
compelled, if an issue is arbitrable by the agreement of
the parties. 9 U.S.C. §§ 3–4. We will use “appraisal”

and “arbitration” interchangeably. See CenTrust Bank,
N.A. v. Montpelier U.S. Ins. Co., 12 C 9233, 2013 WL
1855838, at *2 (N.D.Ill. May 1, 2013) (“Illinois courts
have held that “an appraisal clause is analogous to an
arbitration clause and is enforceable in a court of law in
the same manner as an arbitration clause.”).

A party seeking to compel arbitration “need only show:
(1) an agreement to arbitrate, (2) a dispute within the
scope of the arbitration agreement, and (3) a refusal by

the opposing party to proceed to arbitration.” Zurich
Am. Ins. Co. v. Watts Indus., Inc., 466 F.3d 577, 580
(7th Cir.2006). The question of whether or not the parties
agreed to arbitrate an issue requires “federal courts apply

state-law principles of contract formation.” Gore v.
Alltel Communications, LLC, 666 F.3d 1027, 1032 (7th
Cir.2012). “Once it is clear, however, that the parties have
a contract that provides for arbitration of some issues
between them, any doubt concerning the scope of the
arbitration clause is resolved in favor of arbitration as a
matter of federal law.” Id. The Maggards do not contest
that the first and third elements of this test are met, and the
Court finds that they have been sufficiently established.

See Zurich, 466 F.3d at 580 (to compel arbitration, the
movant must demonstrate that the dispute is within the
scope of the arbitration clause and that the other party
refused to arbitrate) (citation omitted). The issue is the
scope of the appraisal clause and whether the theory of
equitable estoppel permits a non-signatory to the Policy,
like CCC, to enforce it.

The Maggards entered into the Policy with The Hartford.
CCC was not involved whatsoever as a signatory.
However, the mere fact of a party not being a signatory
to an agreement does not defeat the right to compel

arbitration. Wachovia Bank, N.A. Ass'n v. Schmidt,

445 F.3d 762, 769 (4th Cir.2006); see also Hoffman
v. Deloitte & Touche, LLP, 143 F.Supp.2d 995, 1004
(N.D.Ill.2001). There are five doctrines through which a
non-signatory can be bound by arbitration agreements

entered into by others, including estoppel. Zurich
Am. Ins. Co. v. Watts Indus., Inc., 417 F.3d 682, 687
(7th Cir.2005). Equitable estoppel allows a non-signatory
to compel arbitration and an agreement containing an
arbitration clause covers non-signatories under common-

law contract and agency principles. Hoffman, 143
F.Supp.2d at 1004. Estoppel may apply when the
signatory “[m]ust rely on the terms of the written
agreement in asserting its claim against a non-signatory.
Thus, when each of a signatory's claims against a
nonsignatory ‘makes reference to’ or ‘presumes the
existence of the written agreement, the signatory's claims
arise out of and relate directly to the written agreement

and arbitration is appropriate.” Id. at 1004–1005
(citations omitted).
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*3  The parties quarrel over which state's law applies
to the equitable estoppel analysis. CCC argues that
West Virginia law applies and insists that state law
should govern the issue of equitable estoppel and the
ability of the third parties to compel appraisal “unless
application of state-law rules would stand as an obstacle

to the accomplishment of the FAA's objectives.” In
re Apple iPhone Antitrust Litig., 874 F.Supp.2d 889, 896
n. 14 (N.D.Cal.2012) (emphasis in original). CCC also
highlights the repeated references to West Virginia law in
the Policy itself. The Maggards request that the Court use
decisions from Illinois courts, which the Maggards find
have “rejected the expanded equitable estoppel doctrine
from federal courts that allows a non-signatory to compel
arbitration of claims that rely upon a contract containing

the arbitration clause.” See Ervin v. Nokia, Inc., 349
Ill.App.3d 508, 516 (2004) (“We decline “to follow federal
decisions that adopt this expanded interpretation of
equitable estoppel.”).

For choice of law issues involving insurance contracts,
“the Court considers the contacts that are most significant
to [the contract], including the location of the subject
matter, the place of delivery of the contract, the domicile
of the insured or of the insurer, the place of the last act to
give rise to a valid contract, the place of performance, or
other place bearing a rational relationship to the general

contract.” Perma–Pipe v. Liberty Surplus, 2014 WL
1600570, at *3 (N.D.Ill. Apr. 21, 2014). The Maggards
do not provide a choice-of-law analysis for why Illinois

law applies, but CCC does and it vehemently argues 1  that
West Virginia law prevails.

In the instant matter, the Maggards are domiciled in
West Virginia, they allegedly executed the Policy with The
Hartford in West Virginia, and the location of the vehicle
is unknown. The presence of CCC, which is incorporated
in Illinois, is not enough to establish that Illinois has the
most significant contacts. Based on the facts provided, the
Court concludes that West Virginia law applies as to the
issue of equitable estoppel. However, the Court must still
determine if the appraisal clause should be enforced in this
particular lawsuit.

CCC contends that the language in the insurance policy
requires the Maggards to submit to an appraisal because
it is clear that the valuation of the Maggards' vehicle
falls squarely within the appraisal clause in the Policy.

Also, CCC submits that individual issues may be subject
to appraisal even if the entire case or dispute is not
arbitrable. In its reply, the Court holds CCC true to its
word that: (i) it is “simply requesting that the Maggards be
compelled to participate in the appraisal process to which
they previously agreed so that the actual cash value of
their vehicle can be determined; (ii) CCC has not asked
this Court to dismiss the complaint due to the presence
of an appraisal clause; and (iii) CCC has not asked that
the appraisers be allowed to decide class certification or
interpret the contract between CCC and The Hartford.

The Maggards respond, stating that CCC has not shown
any reasonable reliance to satisfy the theory of equitable
estoppel. The Maggards argue that this is much more than
a simple disagreement over the actual value of the vehicle,
especially because a putative class is involved. Thus, they
aver that these issues cannot be resolved through the
appraisal process.

In West Virginia:

equitable estoppel allows a
nonsignatory to compel arbitration
[ ] when the signatory to a written
agreement containing an arbitration
clause must rely on the terms of
the written agreement in asserting its
claims against the nonsignatory[.]

Blevins v. Flagstar, 2013 WL 3365252, at *14 (N.D.W.Va.
July 3, 2013). There are two circumstances when
equitable estoppel allows a nonsignatory to compel
arbitration: (1) “when the signatory to a written agreement
containing an arbitration clause must rely on the terms
of the written agreement in asserting its claims against
the nonsignatory” and (2) “when the signatory raises
allegations of substantially interdependent and concerted
misconduct by both the nonsignatory and one or more of

the signatories to the contract.” Brantley v. Republic
Mortg. Ins. Co., 424 F.3d 392, 395–96 (4th Cir.2005)
(internal quotations and citation omitted).

*4  When reviewing the Maggards' claims, it is evident
that the existence of their claims depends on the Policy.
CCC is correct that the reliance on the Policy is reflected in
the more than a dozen times that the Maggards reference
the Policy in their complaint. For instance, their claim

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5643fd95cb8911e1b66bbd5332e2d275&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028178950&pubNum=0004637&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_4637_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_896
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028178950&pubNum=0004637&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_4637_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_896
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028178950&pubNum=0004637&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_4637_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_896
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia9faaf3ad45411d9a489ee624f1f6e1a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004634231&pubNum=0000435&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_435_516&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_516
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004634231&pubNum=0000435&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_435_516&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_435_516
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1c07370ca2611e38d0f9b05a5aff97c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033249190&pubNum=0000999&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033249190&pubNum=0000999&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030937522&pubNum=0000999&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030937522&pubNum=0000999&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I0e829e8130eb11da8cc9b4c14e983401&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007390065&pubNum=0000506&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_506_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_395
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007390065&pubNum=0000506&originatingDoc=I0a013ea0c7d611e491e799abcaf7f975&refType=RP&fi=co_pp_sp_506_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_395


Maggard v. CCC Information Services Inc., Not Reported in F.Supp.3d (2015)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 4

for breach of the duty of good faith and fair dealings in
the performance of CCC's appraisal services flows directly
out of the Policy because without the Policy, CCC would
have never provided an alleged undervaluation of the
Maggards' vehicle to The Hartford. Additionally, their
breach of contract claim is predicated on the theory that
The Hartford's contract with CCC is paid for “through
insurance premiums” outlined in the Policy. If it was not
for the existence of the Policy, the negligent and fraudulent
misrepresentations and the violation of the ICFA would
not exist. The manner in which CCC allegedly “falsely
misrepresented material facts” to the Maggards, as stated
in their complaint, was through the implementation of the
Policy itself. These claims directly rely upon the Maggards'
relationship with The Hartford and the subsequent agency
relationship that The Hartford shared with CCC when
they entered a contract to provide valuation reports for
The Hartford's insured. Therefore, the Court finds that
the Maggards' claims against the non-signatory, CCC,
directly hinge on the Policy.

Indeed, the Maggards' complaint presents much more
than a disagreement between them and the Hartford
concerning actual cash value of their vehicle, however each
of the Maggards' causes of action stems from the Policy
itself. The Court finds that the second element necessary
to compel the appraisal, a dispute within the scope of the
appraisal clause, is satisfied. We conclude that the issues
raised in the complaint are subject to the appraisal clause
based on the intertwined nature of the Maggards' claims
against CCC with the Policy.

CONCLUSION

For the aforementioned reasons, the Court grants the
motion to compel the appraisal and stay the action.

All Citations

Not Reported in F.Supp.3d, 2015 WL 1112088

Footnotes
1 Both parties' incessant footnotes throughout the briefs are not appreciated by the Court.
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