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CIVIL ACTION NO. 4:19-CV-1370 

DEFENDANT AIRPRO DIAGNOSTICS, LLC’S RESPONSE IN OPPOSITION TO 

PLAINTIFF’S APPLICATION FOR PRELIMINARY INJUNCTION 

 

 Subject to, and without waiving its Motions to Dismiss filed pursuant to Federal Rules of 

Civil Procedure 12(b)(2) and 12(b)(3), and its Motion to Transfer Venue filed pursuant to 28 

U.S.C. § 1404(a), Defendant AirPro Diagnostics, LLC (“AirPro”) files this Response in 

Opposition to Plaintiff Repairify, Inc.’s (“asTech”) Application for Preliminary Injunction, and 

respectfully requests that the Court deny asTech’s Application for the reasons set forth below.  
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I. INTRODUCTION, NATURE, AND STAGE OF PROCEEDING 

 asTech filed this lawsuit on April 15, 2019. (DK. 1). On May 6, 2019, Plaintiff filed its 

Application for Preliminary Injunction and its Motion for Expedited Discovery. (DKs. 11-12, 

respectively). On May 15, 2019, Defendant AirPro filed its Motion to Dismiss, pursuant to Federal 

Rules of Civil Procedure 12(b)(2) and 12(b)(3), and in the alternative, a Motion to Transfer Venue 

to the Middle District of Florida, Jacksonville Division. (DK. 14). 

The parties to this lawsuit are competitors in the remote vehicle diagnosis industry. Plaintiff 

asTech filed suit against Defendant AirPro in the Southern District of Texas, Houston Division 

after settling a lawsuit filed in the Middle District of Florida, Jacksonville Division, over the same 

allegations involving the same parties. asTech now seeks a preliminary injunction in an attempt to 

shut down its competitor’s website on baseless claims that AirPro is disseminating false and 

misleading information about asTech’s diagnostic tool. In short, asTech, a company believed to 

be hemorrhaging customers due to the poor performance of its inferior product, is attempting to 

use this lawsuit to litigate how its competitor can market its own product. asTech cannot compete 

with AirPro’s scan tool in the open market, and cannot refute the claims made by AirPro (because 

they are true), so instead, asTech has launched another lawsuit in hopes the cost of litigation will 

harm AirPro’s business. asTech’s Application for Preliminary Injunction should be denied for 

several reasons: 

First, this Court must not issue an injunction based upon affidavits alone where there are 

contested issues of fact relevant to the Court’s decision. AirPro has controverted the lone affidavit 

in support of asTech’s Application. AirPro is therefore entitled to an evidentiary hearing, including 

an opportunity to cross-examine asTech’s witnesses and to present testimony and evidence in 

opposition, before any injunction can be issued. See e.g., Heil Trailer Int’l Co. v. Kula, 542 Fed. 
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Appx. 329, 334 (5th Cir. 2013); Marshall Durbin Farms, Inc. v. Nat’l Farmers Org. Inc., 466 F.2d 

353, 356 n.4 (5th Cir. 1971).  

Second, asTech has failed to submit any proper evidence in support of its Application. 

asTech’s Application is supported by a single, conclusory affidavit insufficient to support 

injunctive relief. As such, asTech has wholly failed to offer any competent evidence to support its 

Application. asTech alone bears the burden of establishing a right to preliminary injunctive relief. 

Accordingly, the Application must be denied in the absence of any competent evidentiary support.  

Third, even if the Court were to consider asTech’s controverted and conclusory affidavit, 

its sole evidence to support its Application, asTech has failed to carry its burden of showing: (a) 

that asTech is likely to succeed on the merits of its claims; (b) that asTech will suffer an irreparable 

harm if an injunction does not issue; (c) that the balance of harm weighs in favor of an injunction; 

or (d) that the public interest favors an injunction. For all of these reasons, asTech’s Application 

for Preliminary Injunction should be denied.  

II. STATEMENT OF ISSUES & STANDARD OF REVIEW 

 Before the Court is the issue of whether asTech should be granted a preliminary injunction 

when its only evidence to support its Application is a single, conclusory, and controverted 

affidavit. A district court’s orders regarding the issuance of a preliminary injunction is subject to 

an abuse of discretion standard of review. Daniels Health Scis., LLC v. Vascular Health. Scis., 

LLC, 710 F.3d 579, 582 (5th Cir. 2013).  

III. ARGUMENTS AND AUTHORITIES 

A. Standard for a Preliminary Injunction. 

 

Because preliminary injunctive relief “is an extraordinary remedy,” a decision to grant a 

preliminary injunction “is to be treated as the exception rather than the rule.” Mississippi Power 
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& Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 621 (5th Cir. 1985). In order to secure 

injunctive relief against AirPro, asTech must demonstrate (1) a substantial likelihood that it will 

succeed on the merits of its claims; (2) the existence of a substantial threat to asTech of imminent 

irreparable harm; (3) that the threatened harm outweighs any damage that the injunction may cause 

AirPro; and (4) that injunctive relief would not disserve the public interest. Guy Carpenter & Co. 

v. Provenzale, 334 F.3d 459, 464 (5th Cir. 2003). asTech cannot show that it is entitled to 

injunctive relief in this case and, accordingly, its application should be denied. 

B. Injunctive Relief May Not Issue Based Upon Controverted Affidavits Alone. 
 

Under the clearly settled law of this Circuit, asTech’s request for injunctive relief cannot 

be resolved on the basis of affidavits alone, because AirPro has submitted a controverting affidavit 

showing that many of the key factual issues in this case are in dispute. Federal Rule of Civil 

Procedure 65 governs injunctions and restraining orders, and refers repeatedly to “the hearing” 

that a district court holds “on a motion for preliminary injunction.” Fed. R. Civ. Pro. 65(a). Noting 

that Rule 65 “implies a hearing,” the Fifth Circuit has repeatedly held that a motion for preliminary 

injunctive relief may be granted “without conducting an oral hearing … exclusively in cases that 

involv[e] no genuine factual dispute.” Heil Trailer, 542 Fed. Appx. at 334 (emphasis added) (citing 

Marshall Durbin Farms, 446 F.2d at 356). “In cases such as this one, however, where the parties’ 

affidavit testimony is in direct contradiction as to material questions of fact,” it is improper for the 

district court to grant injunctive relief on the basis of affidavits alone. Heil Trailer, 542 Fed. Appx. 

at 334. As set forth in the attached affidavit, AirPro’s representative disputes key factual assertions 

by asTech CEO Doug Kelly. These factual disputes concern questions basic and material to the 

Court’s decision, as all of the following statements alleged by Doug Kelly as false are completely 

controverted by AirPro’s CEO Lonnie Margol: 
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 AirPro’s insider knowledge of asTech current device (See Exhibit A at ¶¶ 4-7); 

  asTech’s limitations in performing ADAS calibrations in comparison to AirPro ( Id. at 

¶¶ 8-10); 

 asTech’s limited ability “to Program and Flash Modules In-House” in comparison to 

AirPro ( Id. at ¶ 11); 

 asTech’s lack of an “Evergreen Warranty” as oppose to that offered by AirPro ( Id. at 

¶¶ 12-14);  

 “CCIF 2016 Scan Tool Comparison Test” graphic ( Id. at ¶ 15); 

 AirPro’s website assertion that “if the dealer has the software, so does AirPro” ( Id. at 

¶ 16); 

 AirPro’s website assertion that “because of fluctuations in internet connectivity, asTech 

is limited in its ability to remotely perform many ADAS calibrations” ( Id. at ¶ 17); 

 AirPro’s website assertion that “OEM Scan Tool Software Application resident directly 

on the AirPro Tool” ( Id. at ¶¶ 18-19); 

 AirPro’s website assertion that AirPro Services all 2019 and Prior Year Vehicles 

(except Tesla)” and that asTech does not ( Id. at ¶¶ 20-21); 

 AirPro “repeatedly suggests that the asTech Device is unsafe and poses ‘a critical 

matter of passenger safety’” (Id. at ¶ 22). 

The truth and reasoning behind the above statements are explained in greater detail in 

section D(1) of this Response. The veracity of these claims are the key to all of asTech’s claims 

against AirPro. They are the only facts that matter at all. Given these disputes over key material 

facts, this is not a case where preliminary relief may issue on the basis of contested affidavits alone. 

In Heil Trailer, the Fifth Circuit held that it was error for the district court to grant preliminary 
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injunctive relief in a case alleging theft of trade secrets where the parties’ affidavits disputed 

whether the information at issue was actually a trade secret or not. See Heil Trailer, 542 Fed. Appx. 

at 334. The Fifth Circuit held that because one side’s witness had “testified by affidavit that it 

would be extremely difficult for competitors to acquire or duplicate” the alleged trade secret 

information, and the other side’s witnesses “testified to the contrary” by affidavit, the district court 

erred by resolving the question without taking evidence at a hearing. Id. Similarly, the analysis 

needed in this case involves examining the veracity of AirPro’s advertising statements in light of 

conflicting affidavits. 

C. asTech Fails to Present Any Competent Evidence in Support of Its Motion. 
 

Beyond a single, controverted, and conclusory affidavit, asTech has failed to provide any 

other evidence as to why its Application for Injunctive Relief should be granted. As previously 

stated, where the parties’ affidavit testimony is in direct contradiction on key issues of material 

fact, it is improper for a district court to grant injunctive relief on the basis of contested affidavits 

alone. Id. That is exactly the case here. Before the Court are two affidavits that completely 

contradict each other. Setting aside asTech’s contested affidavit, it has presented no other evidence 

as to why it would be successful on the merits of its claims. Interestingly, most of the statements 

asTech’s alleges to be false are about asTech’s own products. Nobody is in a better position to 

prove the alleged falsity of statements about asTech’s product than asTech itself. Yet, asTech relies 

on a single affidavit. asTech does not provide any diagnostic reports or testing done on its own 

products to prove AirPro’s statements to be false. All of the allegations contained in asTech’s 

application are wholly conclusory and unsupported, and cannot support its claim for injunctive 

relief.  

D. Even if asTech’s Improper Evidence Is Considered, asTech Fails to Carry Its Burden 

of Proving That It is Entitled to Preliminary Injunctive Relief.  
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1. asTech Is Not Likely to Succeed on the Merits 

Not only does asTech fail to show that it will likely succeed on the merits, but the laundry 

list of statements asTech complains of as false are anything but. As a threshold matter, it is not 

clear in the Fifth Circuit if unsubstantiated comparative advertisements are considered per se false. 

To support its proposition, asTech cites to a 2005, unreported case out of the Western District of 

Texas, San Antonio Division, which in turn cites a Third Circuit case from 2002. See DK 11 at ¶ 

13. This Court is not bound by decisions from other U.S. circuits nor are those circuits controlling. 

The Fifth Circuit Court of Appeals has not addressed the status of unsubstantiated comparative 

advertisements as per se false. Even if the Fifth Circuit would adopt that position, as explained 

below, nothing about the comparisons asTech complains of are unsubstantiated. 

Of the laundry list of claims asTech’s alleges are false and unsubstantiated, first on the list 

refers to misleading statements that AirPro has inside knowledge of the current asTech device. See 

DK 11 at ¶ 14, pg. 12. First of all, AirPro does not claim to have insider knowledge of the current 

asTech device. See Exhibit A at ¶ 4. The knowledge and information AirPro has acquired about 

the current asTech device comes from current and former users the device. Id. at ¶ 5. AirPro’s 

team gained familiarity with asTech’s device because they were present during the development 

of the “first generation” asTech device. Id. asTech’s method relies on near perfect internet 

conditions to perform at acceptable levels as designed by the manufactures. Id. at ¶ 7. asTech 

customers informed AirPro representatives of a variety of issues with the asTech device. Id. Such 

issues include having to disconnect and re-connect the scan-tool, fluctuating internet issues, failed 

programming attempts, an inability to or declining to program modules, and vehicle coverage 

limitations. Id. These issues are indicative of the fact that conversion and transfer of vehicle data 

over the internet reduces the functionality of the asTech device. Id. AirPro’s knowledge of the 
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inherent limitations presented by the current asTech device come from a combination of AirPro’s 

familiarity with the original device and from current and former users of the current device. Id. 

asTech next complains of AirPro’s website stating that asTech “is limited in its ability to 

remotely perform ADAS Calibrations” as compared to AirPro. See DK 11 at ¶ 14, pg. 12. This is 

merely a statement of fact. For the asTech tool to work, two asTech devices must be connected to 

the internet continuously, one to the vehicle and one to a scan-tool. See Exhibit A at ¶ 8. According 

to former and current asTech users, they must have a vehicle connected to a cat5 cable and battery 

support during scanning functions. Id. This is significant because it makes the completion of a 

dynamic ADAS calibration, which requires a road test at speeds over thirty (30) miles-per-hour 

for several miles, impossible. Id. Even with the use of a cellular wireless hotspot, there is a risk 

that an asTech device connected to the vehicle will lose cellular signal due to tall buildings, 

overpasses, bridges, or random loss of signal. Id. This would end the scan session and result in a 

failed calibration. Id.  

By contrast, the AirPro Device connects directly to the vehicle and does not require a 

continuous internet connection in order to perform a dynamic ADAS calibration with a road test. 

Id. at ¶ 9. An AirPro technician remotely connects to the AirPro Device and executes the necessary 

commands from directly connected Device. Id.  Because the AirPro device is directly connected 

to the vehicle, the internet connection can be disconnected while performing the road test. Id. 

When the vehicle returns to the shop, the AirPro Device automatically reconnects to the internet 

and the AirPro technician can then review the data that confirms completion of the Dynamic 

ADAS calibration. Id. Additionally, former and current customers of the asTech device have 

reported that asTech declines to perform in-shop remote ADAS static calibrations using targets 
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and vehicle set up, whereas AirPro provides this service to shops that have the appropriate space 

and required targets Id. at ¶ 10. 

Contrary to asTech’s claim, AirPro accurately states that asTech has a limited ability “to 

Program and Flash Modules In-House.” See DK 11 at ¶ 14, pg. 12. Over the course of the past 

three years, numerous asTech users informed AirPro representatives that asTech often told them 

asTech could not program or flash certain modules and that they would have to take the vehicle to 

the dealership. See Exhibit A at ¶ 11. Further, asTech’s own disclaimer states that “the asTech 

Device may not, in every circumstance, return the same information that would result from a scan 

performed with a directly connected OE scan tool. See Exhibit B. This directly supports the 

statement that the asTech device has limited programming capability since it is not the same as 

having a device directly connected. See Exhibit A at ¶ 11. On the other hand, AirPro has the 

capability to utilize the OEM factory software via a SAE J2534 tool directly connected to the 

vehicle to program and flash modules with no issues, as intended by the manufacturers. Id. 

Ironically, in its Application, it is asTech that falsely claims it provides the same warranty 

coverage as AirPro’s Evergreen Warranty. See DK 11 at ¶ 14, pg. 12-13. AirPro’s Evergreen 

Warranty not only replaces or updates the device’s software free of charge, but it also replaces any 

AirPro hardware component due to failure or because that component has become obsolete. See 

Exhibit A at ¶ 12-13. This ensures AirPro’s customers are protected from the hardware or software 

becoming incompatible when new vehicle communication protocols are developed. Id. at ¶ 13. 

AirPro has found no evidence of a warranty provided by asTech providing for hardware 

replacements free of charge should the current asTech hardware need updating or replacement due 

to obsolescence. Id. By way of example, in the summer of 2016, asTech launched the asTech2 to 

add medium speed Controller Area Network (“CAN”) bus that was not required in vehicles of 
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prior model years.1 Id. at ¶ 14. asTech customers were required to purchase the updated units to 

service those vehicles that required this feature. Id. Clearly, asTech charges its customers for new 

hardware when the old hardware has become obsolete. The point of AirPro’s Evergreen Warranty 

is that users are not charged for new hardware when the old hardware has become obsolete. Id. at 

¶ 12. 

asTech claims that the graphic from the CCIF 2016 Scan Tool Comparison Test is false 

and misleading, and that asTech’s own testing shows these results as inaccurate. See DK 11 at ¶ 

14, pg. 13. However, asTech failed to include its own test result that proves the inaccuracy of the 

graphic in question. The graphic is publicly available and has been displayed as part of a test 

performed by a Canadian collision trade organization known as CCIF. See Exhibit A at ¶ 15. 

AirPro did not participate in the test nor was it aware that test was being conducted. Id. The CCIF 

test compared three categories of scan tools: OE Assisted, Aftermarket, and the OEM Tool. Id. 

The asTech device falls under the OE Assisted category. Id. Both the OE Assisted and Aftermarket 

categories failed to display the results of the OEM Tool. Id. However, only the OE Assisted missed 

the safety system control module Diagnostic Trouble Code (“DTC”). Id.  

asTech contends that AirPro’s claim that “if the dealer has the software, so does Airpro” is 

false. See DK 11 at ¶ 14, pg. 13. Again, this is objectively verifiable. The industry Memorandum 

of Understanding dictates that “each manufacturer shall provide diagnostic repair information to 

each aftermarket scan tool company and each third party service information provider with whom 

the manufacturer has appropriate licensing, contractual or confidentiality agreements for the sole 

purpose of building aftermarket diagnostic tools.” See Exhibit C at 5. In addition, the 

                                                           
 

1 CAN bus is a communications network standard used to allow device communication in certain applications. 
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Memorandum provides that commencing in model year 2018, “manufactures of motor vehicles 

sold in the United States shall provide access to their  onboard diagnostic and repair information 

system, as required under this section, using an off-the-shelf personal computer with sufficient 

memory, processor speed, connectivity and other capabilities as specified by the vehicle 

manufacturer and a non-proprietary vehicle interface device that complies with the Society of 

Automotive Engineers SAE J2534.” Id. The above referenced Memorandum and the 

Massachusetts Right to Repair Act provide that OEMs make the same vehicle tools, information, 

and scan-tool applications, which are immediately available to franchised dealers, also be made 

available to any vehicle owner or repairer. See Exhibit A at ¶ 16.  AirPro utilizes a validated J2534 

pass thru device, and this gives AirPro access to all OEM applications as the dealers. Id. 

 asTech also disputes AirPro’s statement that fluctuations in internet connectivity limit 

asTech’s ability to remotely perform ADAS calibrations. See DK 11 at ¶ 14, pg. 13. As stated on 

AirPro’s website, “[w]hen conditions are desirable valuable data and procedures can be performed. 

However, the Internet and conversion of data is not reliable enough for anyone to claim true OEM 

scan-tool functionality regardless of the tool being used. Because of time delays, and the inherent 

fluctuation of internet transmission or congested internet traffic, data packets can be dropped, re-

arranged or delivered out of order causing skewed, inaccurate or incomplete data transmission 

between a vehicle and a scan-tool when transmitted over the internet. Therefore, the reliability of 

the asTech to accurately calibrate vehicle safety systems on a consistent basis can be compromised 

due to these ongoing, uncontrollable factors.” See Exhibit A at ¶ 17 (emphasis added). The very 

first words of asTech’s Scan Report Disclaimer reads as follows: “Remotely diagnosing vehicles 

has limitations that are outside the control of asTech.” See Exhibit B. asTech’s own disclaimer 

concedes the very point asTech is disputing. 

Case 4:19-cv-01370   Document 18   Filed on 05/28/19 in TXSD   Page 12 of 18



 

 

Defendant AirPro Diagnostics, LLC’s Response in Opposition to Plaintiff’s  

Application for Preliminary Injunction                   11 

asTech disputes the portion of AirPro’s website stating that “OEM Scan Tool Software 

Application resident directly on the AirPro Tool.” See DK 11 at ¶ 14, pg. 13. However, this is an 

accurate description and highlights a key difference between the two devices. See Exhibit A at ¶ 

18. OEM scan-tool applications are purchased, installed, licensed and utilized on the AirPro tool 

as intended by OEM’s. Id. In fact, AirPro has published receipts for multiple OEM Software 

licenses on its website. Id. at ¶ 19. Engineers from General Motors and Subaru tested the AirPro 

Device and validated their respective GDS-2 software resident. Id. 

Next, asTech’s attacks AirPro’s assertion that AirPro services all 2019 and prior year 

vehicles (except Tesla) and asTech does not. See DK 11 at ¶ 14, pg. 13. The statement is accurate 

regarding the most common vehicles that are repaired in a collision center on a daily basis. See 

Exhibit A at ¶ 20. AirPro’s website states that “[t]he AirPro has approximately 98% vehicle 

coverage from 1996 to current (2019) because of its unique combination of OEM and independent 

proprietary software.” Id. at ¶ 21. By comparison, asTech’s own coverage chart reveals the extent 

of its limitations. See Exhibit D. asTech does not provide coverage for any 2018 or 2019 Jaguars 

and Land Rovers/Range Rovers, certain 2009 BMW models, certain 2009 and 2010 Hyundai 

models, certain 2009 and 2010 Jaguar models, certain 2009 and 2010 Kia models, certain 2009, 

2010, and 2017 Land Rover/Range Rover models, certain 2009 and 2010 Mercedes-Benz models, 

certain 2009 Mini models, certain 2017-2019 Mitsubishi models, and certain 2009-2013 Volvo 

models. See id. 

asTech’s claims that AirPro’s website and Chuck Olsen’s letter suggest that the asTech 

device is unsafe and poses “a critical matter of passenger safety” are deliberately taken out of 

context. See Exhibit A at ¶ 22. Vehicle scanning in general and the transparency of the services 

performed are “a critical matter of passenger safety.” Id. asTech wants to hide from the fact that 
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according to the results of the CCIF test, the asTech Device missed a side airbag module 

Diagnostic Trouble Code, which is major safety concern. Id. Based on the preceding paragraphs, 

all of the statements that asTech has claimed to be false or misleading have been sufficiently 

explained as to their accuracy and reliability, especially when considering asTech’s lack of suitable 

evidence. Therefore, asTech’s likelihood of success on the merits is zero. 

2. asTech Fails to Show Irreparable Harm 

 asTech’s contention that the Court can presume irreparable injury is an inaccurate 

description of the relevant case law. See T-Mobile US, Inc. v. AIO Wireless LLC, 991 F. Supp. 2d 

888, 927-28 (S.D. Tex. 2014) (detailing cases on both sides of this issue and describing the 

presumption in the Fifth Circuit as “somewhere between shaky and reaffirmed”); ADT, LLC v. 

Capital Connect, Inc., 145 F. Supp. 3d 671, 695-96 (N.D. Tex. 2015) (detailing the split in 

decisions within the Fifth Circuit on this issue). In light of the Supreme Court's decision in eBay 

Inc. v. MercExchange, LLC, 547 U.S. 388 (2006), which eliminated a presumption of irreparable 

harm in patent infringement cases, this Court should not presume irreparable harm in false 

advertising claims under the Lanham Act (or for any other claims). As a result of the decision in 

eBay, numerous courts have held that plaintiffs in Lanham Act cases are not entitled to a 

presumption of irreparable harm. See, e.g., Ferring Pharms. v. Watson Pharms., 765 F.3d 205, 

217 (3d Cir. 2014); Herb Reed Enters. LLC v. Fla. Entm't Mgmt., Inc., 736 F.3d 1239, 1249 (9th 

Cir. 2013). 

The Fifth Circuit has never expressly held that the eBay decision does not apply to Lanham 

Act claims. In the only decision in which the Fifth Circuit explicitly considered the viability of a 

presumption of irreparable harm in Lanham Act cases in light of eBay, the court refused to decide 

the issue. See Paulsson Geophysical Servs., Inc. v. Sigmar, 529 F.3d 303, 313 (5th Cir. 2008) 
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(“[w]e have no need to decide whether a court may presume irreparable injury upon finding a 

likelihood of confusion in a trademark case, a difficult question considering the Supreme Court's 

opinion in eBay.”). However, a recent Fifth Circuit case affirmed a Western District of Texas 

decision that had abandoned the presumption of irreparable injury, calling it “plainly inconsistent 

with the Fifth Circuit's false advertising precedent, which requires a plaintiff to prove irreparable 

injury in addition to proving falsity.” Eastman Chem. Co. v. PlastiPure, Inc., 969 F. Supp. 2d 756, 

767-68 (W.D. Tex. 2013), aff'd, 775 F.3d 230 (5th Cir. 2014). 

asTech cites Greater Houston Transportation Co. v. UberTechs., Inc., 155 F. Supp. 3d 670, 

705 (S.D. Tex. 2015), for the proposition that irreparable harm can be presumed in a false 

advertising case. Greater Houston's support for that proposition is from Abraham v. Alpha Chi 

Omega, 708 F.3d 614 (5th Cir. 2013), in which the court stated that irreparable injury can be 

presumed when there is evidence of a likelihood of confusion, relying solely on a treatise from 

2001, which was prior to the eBay decision, and in which the court did not address the ongoing 

viability of that presumption in light of eBay. 

When considering the conflicting case law on this issue and the current trend against 

applying a presumption of irreparable harm, the Court should not presume irreparable injury based 

solely on any likelihood of success on asTech's claims that AirPro’s advertisements are false. 

Especially in light of the fact that asTech has failed to provide any evidence beyond conclusory 

statements of any imminent and irreparable harm asTech will suffer absent injunctive relief. 

Furthermore, an injury is “irreparable” if it cannot be compensated by monetary damages. See 

Deerfield Med. Ctr. V. City of Deerfield Beach, 661 F.2d 328, 338 (5th Cir. 1981). Again, asTech 

has failed to prove why monetary damages would be inadequate to compensate it for any alleged 

“injuries.” In fact, in asTech’s Complaint, asTech claimed these alleged wrongful activities by 
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AirPro restarted in late 2018 and January of 2019. See Dk. 1 at ¶ 37-38. Even though asTech 

complains that the “damage” it has suffered from AirPro’s alleged actions was irreparable and 

imminent, asTech waited over four months, until April 15, 2019, to file suit.  See Dk. 1.  

3. asTech Fails to Show that the Balance of the Harms or Public Interest Favors an 

Injunction 
 

The balance of harms weighs against injunctive relief because asTech has not proved it has 

suffered any harm, and the burden on AirPro would be far too great. As stated above, asTech is 

neither entitled to a presumption of irreparable harm nor has it presented any evidence, beyond a 

single controverted affidavit, of the harm it claims to have suffered. In fact, asTech waited for at 

least four months before filing suit, which works against its baseless assertion that it is suffering 

imminent and irreparable harm. The only “harm” asTech is suffering is healthy and fair 

competition in the marketplace from a competitor with a superior product. On the other hand, the 

preliminary injunction would prevent AirPro from operating its business as it sees fit, and would 

allow asTech to litigate how a competitor can conduct its business. The freedom to operate a 

legitimate business is a protected liberty interest. Thinkstream, Inc. v. Adams, 251 Fed. Appx. 282, 

284 (5th Cir. 2007). While asTech wants to rely on baseless allegations that AirPro is engaging in 

false advertising practices and disseminating false information, these allegations have no basis in 

reality. Marketing and advertising, especially via the Internet, are critical aspects of operating a 

business. Granting injunctive relief in favor of asTech would allow asTech to have a stranglehold 

and a say in the legitimate marketing efforts of one of its biggest competitors.  

The balance of harms also weighs against injunctive relief because an injunction will 

disturb rather than maintain the status quo. Under Texas law, maintenance of the status quo is a 

legitimate purpose for injunctive relief. Wenner, et al v. Texas Lottery Commission, 123 F.3d 321, 

326 (5th Cir. 1997) (preliminary injunctions favor the status quo until final relief available.) The 
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status quo here is to allow the parties to continue operating as they have for months, with AirPro 

being allowed to continue advertising on its website and disseminating important information to 

potential consumers and others who operate within the industry. This status-quo should be 

maintained until asTech can present legitimate evidence to supports its claims against AirPro. As 

previously stated, asTech has been aware of AirPro’s marketing efforts for months before it 

commenced this litigation, so any claims of imminent and irreparable harm ring hollow. 

Lastly, the public interest weighs against granting asTech a preliminary injunction. “Basic 

to the faith that a free economy best promotes the public weal is that goods must stand the cold 

test of competition; that the public, acting through the market's impersonal judgment, shall allocate 

the Nation's resources and thus direct the course its economic development will take.” Times-

Picayune Pub. Co. v. United States, 73 S. Ct. 872, 878 (1953). AirPro is competing against asTech 

in the automotive remote diagnostic industry. asTech has been in the industry much longer than 

AirPro, and is now frustrated by AirPro’s growth and success. The public interest favors providing 

consumers the best product at the best price point. Granting injunctive relief for asTech will 

hamper this goal, and ultimately hurt the consumers and the public. 

IV. CONCLUSION 

 For the foregoing reasons, AirPro respectfully requests that the Court deny asTech's 

Application for Preliminary Injunction in its entirety. 

Respectfully submitted, 

 

/s/ Brett M. Chisum 

Brett M. Chisum  

Attorney-in-Charge 

State Bar No. 24082816 

Southern District of Texas Bar No. 2099500 

bchisum@mccathernlaw.com 

Doni Mazaheri 
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State Bar No. 24110864 

Southern District of Texas Bar No. 3380638 

dmazaheri@mccathernlaw.com 

McCathern, PLLC 

Regency Plaza 

3710 Rawlins, Suite 1600 

Dallas, Texas 75219 

214-741-2662 Telephone 

214-741-4717 Facsimile 

Attorneys for Defendant AirPro 

Diagnostics, LLC 

 

CERTIFICATE OF SERVICE 

 Pursuant to the Federal Rules of Civil Procedure and the Local Rules of the Southern 

District of Texas, a copy of the foregoing has been served on all counsel of record through the 

Court’s electronic filing system on May 28, 2019.  

 

        /s/ Brett M. Chisum    

       Brett M. Chisum 
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v. 

 

AirPro Diagnostics LLC, 

 

Defendant. 
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CIVIL ACTION NO. 4:19-CV-1370 

APPENDIX OF EXHIBITS TO DEFENDANT AIRPRO DIAGNOSTICS, LLC’S 

RESPONSE IN OPPOSITION TO PLAINTIFF’S APPLICATION FOR PRELIMINARY 

INJUNCTION 

 

Defendant AirPro Diagnostics, LLC attaches this Appendix of Exhibits to its Response in 

Opposition to Plaintiff’s Application for Preliminary Injunction pursuant to Judge Procedure 6B. 

IDENTIFIER  EXHIBIT DESCRIPTION RECORD PAGES 

A Affidavit of Lonnie E. Margol Appendix 001 – Appendix 007  

B asTech Scan Report Disclaimer Appendix 008 

C Industry Memo of Understanding Appendix 009 – Appendix 015 

D asTech Coverage Chart Appendix 016 

 

 

Respectfully submitted, 

 

/s/ Brett M. Chisum   

Brett M. Chisum  

Attorney-in-Charge 

State Bar No. 24082816 

Southern District of Texas Bar No. 2099500 

bchisum@mccathernlaw.com 

Doni Mazaheri 

State Bar No. 24110864 

Southern District of Texas Bar No. 3380638 

dmazaheri@mccathernlaw.com 

McCathern, PLLC 

Regency Plaza 

3710 Rawlins, Suite 1600 

Dallas, Texas 75219 
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214-741-2662 Telephone 

214-741-4717 Facsimile 

Attorneys for Defendant AirPro 

Diagnostics, LLC 

 

CERTIFICATE OF SERVICE 
 

 Pursuant to the Federal Rules of Civil Procedure and the Local Rules of the Southern 

District of Texas, a copy of the foregoing has been served on all counsel of record through the 

Court’s electronic filing system on May 28, 2019.  

 

        /s/ Brett M. Chisum    

       Brett M. Chisum 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

 

Repairify, Inc., d/b/a asTech, 

 

Plaintiff, 

 

v. 

 

AirPro Diagnostics LLC, 

 

Defendant. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

CIVIL ACTION NO. 4:19-CV-1370 

 

AFFIDAVIT OF LONNIE E. MARGOL 
 

Before me the undersigned authority personally appeared, Lonnie E. Margol, who, after 

being duly sworn, deposes and states as follows: 

1. I am over 18 years of age and am fully competent to make this Affidavit. I have 

never been convicted of a felony or a crime of moral turpitude.  

2. I make the following statements based on personal knowledge of the facts stated 

herein. 

3. I am the CEO of AirPro Diagnostics, LLC (“AirPro Diagnostics”). 

4. AirPro does not claim to have insider knowledge of the current asTech Device.  

5. Information that AirPro has acquired about the current asTech Device’s capabilities 

have been shared with AirPro representatives from current or former asTech users who are or were 

seeking other options to pre- and post-scanning, calibrations, diagnostic capabilities, and 

programming. 

6. AirPro’s team is aware of asTech’s patent method, and were present during the 

development that brought the “first generation” asTech Device to market.  

7. asTech’s method relies on near perfect internet conditions for a scan-tool to perform 
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at acceptable capabilities as designed by the manufactures. asTech customers seeking alternative 

sources of remote diagnostics have mentioned to AirPro representatives a variety of issues with 

the asTech Device, such as  having to disconnect and re-connect the scan-tool, fluctuating internet 

issues, failed programming attempts, an inability to or declining to program modules, and vehicle 

coverage limitations of the asTech remote method. These issues are all indications that the 

conversion and transfer of scan-tool/vehicle data over the internet reduces the functionality of a 

scan-tool to something less than its original design and intent. AirPro acknowledges asTech can 

perform scanning functions to a point in assisting in diagnostics or retrieving and clearing trouble 

codes. However, the inherent limitations of the method do still exist. 

8.  AirPro is aware that for the asTech tool to work, two asTech Devices must be 

connected to the internet continuously. One device must be connected to the vehicle and one to a 

scan-tool. As reported to AirPro by current and former asTech users, the asTech customer must 

have a vehicle connected to a cat5 cable and battery support during scanning functions. This makes 

the completion of a dynamic ADAS calibration requiring a road test over 30 miles-per-hour for 

several miles impossible. Even if the asTech Device was paired wirelessly to a cellular hot spot 

during the dynamic road-testing calibration, the asTech Device that is connected to the vehicle and 

is communicating with the scan tool in a separate location will risk the loss of cellular signal from 

tall buildings, overpasses or bridges, or any other random loss of cellular internet access. This 

would end the scan-tool session and will result in a failed calibration. 

9. AirPro’s device is a scan-tool connected directly to the vehicle and does not require 

a continuous internet connection (neither hardware cat5 connection nor Wi-Fi) to carry out a 

dynamic ADAS calibration with road test. An AirPro technician remotely connects to the AirPro 

Device scan-tool and executes the calibration command from the directly connected scan-tool with 

road test instructions. Since the AirPro tool is directly connected to the vehicle, the Wi-Fi 
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connection can be disconnected while the road test portion is completed off-line, without an 

internet connection. When the driver returns to the shop, the AirPro Device automatically 

reconnects to the internet and the AirPro technician is able to log into the AirPro Device to review 

the data that confirms and documents the Dynamic ADAS calibration has been completed.  

10. It has also been reported by former and current asTech customers that asTech 

declines to perform in-shop remote ADAS static calibrations using targets and vehicle set up. 

AirPro currently provides this service to shops that have the appropriate space and required targets. 

AirPro staff members also provides training, coaching and assistance in acquiring the correct 

ADAS target tools. 

11. In the last three years, former and current asTech users contacted AirPro for 

information about AirPro’s services and have informed AirPro representatives that asTech would 

commonly tell them that they could not program or flash certain modules and that they would have 

to take it to the dealership. The statement on asTech’s disclaimer mentions that “the asTech Device 

may not, in every circumstance, return the same information that would result from a scan 

performed with a directly connected OE scan tool,” which directly supports the statement that the 

asTech Device has limited programming capability since it is not the same as having the scan-tool 

directly connected. AirPro has the capability to utilize the OEM factory software via a SAE J2534 

tool directly connected to the vehicle to program and flash modules with no issues, as intended by 

the manufacturers.   

12. AirPro offers the Evergreen Warranty to replace any AirPro hardware component 

due to failure or obsolescence. AirPro just finished upgrading its hardware fleet with updated OEM 

compatible communication interfaces to address emerging automotive communication 

advancements that includes multiple medium speed CAN data lines, Flexible Data rates (FD-CAN) 

and secure gateway module communication capabilities that were introduced in mid-2018. 
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13. This Evergreen Warranty protects AirPro customers from the hardware or software 

becoming incompatible when new vehicle communication protocols are developed and introduced 

to the automotive market. AirPro has not heard, been informed of, or seen a description of an 

Evergreen Warranty on asTech’s website describing of any no-charge hardware replacement 

should the current asTech hardware need new development or replacement due to obsolescence.  

14. In the summer of 2016, asTech launched the asTech2 to add medium speed CAN 

bus that was not required on most previous model years vehicles. As told to AirPro by current and 

former asTech customers, those customers were required to purchase the updated units to service 

vehicles that required this capability. In addition, around December 2016, asTech discontinued 

support and services for the original asTech1. This required asTech customers to purchase the 

updated unit to continue asTech services.  

15. The graphic from the “CCIF 2016 Scan Tool Comparison Test” is publicly 

available and has been displayed as part of a test performed by a Canadian collision trade 

organization known as CCIF. AirPro was not aware of nor participated in that comparison. Three 

tools were described as OE Assisted, Aftermarket, and “OEM Tool”. Neither the OE Assisted 

results, nor the Aftermarket results contained the same information as that reported by the OEM 

Tool.  Only the OE Assisted missed the safety system (airbag) control module Diagnostic Trouble 

Code (DTC).  The asTech Device falls under the OE Assisted category. 

16. The Massachusetts Right to Repair Act and the industry Memorandum of 

Understanding dictate that OEMs make the same vehicle tools, information, and scan-tool 

applications, which are immediately available to franchised dealers, also be made available to any 

vehicle owner or repairer.  Since AirPro utilizes a validated J2534 pass thru device, it has access 

to all OEM applications at the same time as the dealers.  

17. AirPro’s claim in response to describing differences between AirPro and asTech is 

APPENDIX 004

Case 4:19-cv-01370   Document 18-2   Filed on 05/28/19 in TXSD   Page 5 of 8



5 

 
 

as follows and is posted on the AirPro website:  “To connect to either a scan-tool or a vehicle for 

internet protocol conversions and transmission of scan-tool commands over the internet to a 

vehicle and/or for a vehicle to respond to a scan-tool for data requests or output commands, such 

as critical calibrations or tests, the internet and IT infrastructure conditions need to be perfect for 

reliability. When conditions are desirable valuable data and procedures can be performed. 

However, the Internet and conversion of data is not reliable enough for anyone to claim true OEM 

scan-tool functionality regardless of the tool being used. Because of time delays, and the inherent 

fluctuation of internet transmission or congested internet traffic, data packets can be dropped, re-

arranged or delivered out of order causing skewed, inaccurate or incomplete data transmission 

between a vehicle and a scan-tool when transmitted over the internet. Therefore, the reliability of 

the asTech to accurately calibrate vehicle safety systems on a consistent basis can be compromised 

due to these ongoing, uncontrollable factors.” 

18. “OEM Scan Tool Software Application resident directly on the AirPro Tool” is an 

accurate description and a key point in describing the differences between the AirPro Device and 

the asTech Device. OEM scan-tool applications are purchased, installed, licensed and utilized on 

the AirPro tool as intended by OEM’s.  

19. AirPro has published on the “Truth Campaign” receipts for multiple OEM Software 

licenses.  This is an objectively verifiable fact.  General Motors engineers tested the AirPro Device 

and validated their GDS-2 software resident as did the engineers at Subaru. 

20.  The statement on AirPro’s website that states AirPro “Services all 2019 and Prior 

Year Vehicles (except Tesla) is accurate regarding all the most common vehicles that are repaired 

in a collision center on a daily basis.  

21. AirPro’s website states: “The AirPro has approximately 98% vehicle coverage from 

1996 to current (2019) because of its unique combination of OEM and independent proprietary 
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software. Yes, AirPro uses both OEM and independent proprietary diagnostic software. The scan-

tool software is directly connected to a vehicle and remotely accessed by AirPro Diagnostics’ 

highly skilled diagnostic specialists to interface with a vehicle’s control module network and 

systems to perform the various diagnostic procedures required on today’s vehicles”. 

22. With regards to asTech’s claim that Airpro repeatedly suggested that the asTech 

Device is unsafe, that is taken out of context. Vehicle scanning and transparency of services 

performed are “a critical matter of passenger safety.” The fact is, according to the results of the 

CCIF test, the asTech Device missed a side airbag module DTC, which is a huge safety concern. 

 

[Remainder of Page Left Intentionally Blank] 
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Order on Plaintiff Repairify, Inc.’s Application for Preliminary Injunction 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

 

Repairify, Inc., d/b/a asTech, 

 

Plaintiff, 

 

v. 

 

AirPro Diagnostics LLC, 

 

Defendant. 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

CIVIL ACTION NO. 4:19-CV-1370 

ORDER ON PLAINTIFF REPAIRIFY, INC.’S  APPLICATION FOR PRELIMINARY 

INJUNCTION 

 

 Came to be heard this day is Plaintiff Repairify, Inc.’s Application for Preliminary 

Injunction Hearing (herein after, “the Application”). After considering the Application, the 

supporting evidence, the responses, and the arguments of Counsel, the Court is of the opinion that 

the Plaintiff will be denied injunctive relief at this time. 

It is therefore ORDERED, that Plaintiff’s Application for Preliminary Injunction be 

DENIED. 

All relief not expressly granted is denied. 

SO ORDERED. 

SIGNED: The ____ day of _________, 2019. 

 

       _________________________________ 

       UNITED STATES DISTRICT JUDGE 
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Attorney-in-Charge 

State Bar No. 24082816 

Southern District of Texas Bar No. 2099500 

bchisum@mccathernlaw.com 

Doni Mazaheri 

State Bar No. 24110864 

Southern District of Texas Bar No. 3380638 

dmazaheri@mccathernlaw.com 

McCathern, PLLC 
Regency Plaza 

3710 Rawlins, Suite 1600 

Dallas, Texas 75219 

214-741-2662 Telephone 

214-741-4717 Facsimile 

Attorneys for Defendant AirPro Diagnostics, LLC 
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