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1 COURT CLERK: All rise. Honorable Judge Jack
2 Li bert presiding. Be seated. Cone to order.

3 THE COURT: Everybody ready?

4 MR, TOVBKY: Yes, your Honor.

5 COURT CLERK: State Farm Miutual Autonobile

6 | nsurance Conpany agai nst M V.B. Collision Incorporated,
7 Doi ng Business As Md Island Collision.

8 THE COURT: Plaintiff, appearances for the

9 record, please.

10 MR, TOVBKY: Good norning, your Honor.

11 M chael Tonsky from Rubin, Fiorella & Friedman for State
12 Farm

13 M5. STEWART: Kyeko Stewart from Rubi n,

14 Fiorella & Friedman for State Farm

15 MR KLEIN. For Md Island Collision, |I'm

16 Al exander Klein of Barket Epstein Kearon Al dea &

17 LoTurco, 666 A d Country Road, Garden G ty, New York.

18 |"mhere with Kevin Kearon, sane firm Good norning,

19 your Honor.

20 THE COURT: Good norning. And you have your
21 client with you.

22 MR, KEARON: Yes, M. Robert Jesberger. Thank
23 you.

24 THE COURT: Are you ready to call your first
25 W t ness?
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1 MR, TOVBKY: Actually, your Honor, because the
2 lien was filed by the defendant, we're the plaintiff --
3 THE COURT: It's to discharge the lien
4 MR. TOVBKY: Do you want to hear any opening
5 statenent s?
6 THE COURT: | have a pretty good idea what the
7 case is about, so you can call your first wtness.
8 MR KLEIN: Your Honor, | prepared an opening
9 to frame the issues. | think it will help
10 THE COURT: Ckay, I'lIl let you each have a
11 very short openi ng.
12 MR, TOVBKY: Agai n, your Honor, even though
13 I"'mthe plaintiff, I will have the defendant go first.
14 MR, KLEIN. Good norning, Judge.
15 I''m Al exander Klein. 1'mhere with Kevin
16 Kearon of Barket Epstein Kearon Al dea & LoTurco.
17 Sitting at the table with us is the ower of our client,
18 Md Island Col lision, otherw se knowmn as M V. B.
19 Col I'i si on.
20 We are here today to discuss a dispute that
21 has been bubbling up in Nassau County between Md Island
22 Collision, which is a collision conpany or an auto body
23 repair conpany, wth an insurance conpany, State Farm
24 Wien a notorist has a collision on the road,
25 it sets forth a series of business rel ationships that

ph
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1 are not inmmediately apparent to the naked eye. This

2 case, on its broadest |level, is about those

3 rel ati onshi ps; relationship between an insurance conpany
4 and an insured, its custoner; a relationship between an
5 aut o body shop and its customer, which in many cases is
6 t he sanme person, the insured and the custoner; and al so
7 the cross relationship between the insurance conpany and
8 the auto body repair conpany which | acks privity of

9 contract but is sort of forced to deal with each other
10 fromtime to tine.

11 THE COURT: |'msorry, just one nonent. The
12 gentleman in the back, is that a w tness?

13 MR KLEIN: Yes, it is.

14 THE COURT: (Ckay, so he's got to be out of the
15 room

16 MR KLEIN. M. Jesberger is a wtness as

17 well. He owns the conpany though.

18 THE COURT: Well, he's the owner.

19 MR. KLEIN. He is the nanager, so it's up to
20 you. They are both witnesses in this case.

21 MR TOVMBKY: | nean, | don't mnd the wtness
22 bei ng here for the opening statenents, because |I know --
23 | believe he is the first witness. | have no probl em
24 wthit, if you don't, your Honor.

25 THE COURT: Fine. Then proceed.

ph
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1 MR KLEIN. So on its broadest |evel, those

2 are the players involved, those are the rel ationships

3 i nvol ved, and sone of the questions that are going to be
4 dancing in and out of the hearing, as you'll notice, are
5 whether -- the extent to which there's a free market in
6 the auto body industry, the role that an insurance

7 conmpany plays in that free nmarket, the extent to which

8 an auto body repair conmpany can charge what it deens to
9 be an appropriate price, the extent to which a custoner
10 can agree on those prices, and the division of |abor

11 bet ween what the insurance conpany's obligations are and
12 what the obligations of the auto body repair conpany

13 are. Those are sone of the 30,000 foot questions that
14 are raised in what otherwi se to the naked eye m ght seem
15 i ke not an enornous case.

16 On the sinplest level --

17 THE COURT: Are you saying there's an

18 antitrust elenent to this? You' re tal king about the

19 free market.
20 MR KLEIN. There is no antitrust elenment to
21 this because State Farmis not a big enough player in
22 the industry to raise a question about whether it's
23 actually, you know, |like Mcrosoft in the '90s, but it
24 affects --
25 THE COURT: Because you said it is a custom

ph
5 of 142



NYSCEF DOC. NO. 138

Proceedi ngs

1 and practice in the industry. You said this affects the

2 rel ati onshi p between all insurance conpanies and their

3 enpl oyers or their insurers and the parties that do the

4 wor k, so that suggests to ne that you're tal king about

5 sonme kind of relationship that goes beyond the scope of

6 this contract.

7 MR, KLEIN. What | nean, your Honor, is --

8 this case does not involve an antitrust claim W are

9 t he defendants and what this case -- what this hearing

10 is about is sinply alien, and the lien -- | nean,

11 fortunately, for the sake of this hearing, it's just

12 about a lien, because the elenents of a lien are

13 strai ghtforward, and those elenents can kind of filter

14 sone of the issues in this case that m ght otherw se

15 take nore tinme to review

16 The four elenments of a lien; one is that the

17 aut o body conpany is the bailee of the notor vehicle.

18 That issue is not in dispute. State Farmand Md Island

19 agree that Md Island was the bailee of the vehicle.

20 The second elenent is it performed garage services or

21 stored the vehicle with the consent of the vehicle's

22 owner. In this case, Courtney Pope. |In this case,

23 there is no dispute as to that either. The third

24 elenment is that there was -- that the auto body conpany

25 is aduly registered notor vehicle repair shop. In this
ph
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1 case, there is no question as to that either. The

2 fourth elenment is what this entire hearing is about, and
3 that elenent is whether there has been a, quote, agreed
4 upon price, or, if not, if the charges were otherw se

5 reasonable. This whole hearing, and really this whole

6 case, is about that elenent, whether there was an agreed
7 upon price, and, if not, whether the charges that Md

8 Island Collision made to the owner were reasonabl e.

9 THE COURT: Well, let ne stop you there again.
10 | f there was an agreed upon price, how does the

11 reasonability el enent cone in?

12 MR KLEIN: It doesn't.

13 THE COURT: So you're saying if it was not

14 agreed upon, then it's the standard of quantum neruit?
15 MR, KLEIN. That's exactly right. So the

16 obligation is -- the way the burden works is an

17 i nsurance conpany can force an auto body shop Iike the
18 one at this table sinply by raising their hand and

19 saying we object to the validity of that lien and the
20 burden shifts to us to defend its validity, and the way
21 that the -- that an auto body shop defends the validity
22 of alien on this elenent is by doing one of two things
23 or it can do both. One, showing that there is an agreed
24 upon price or showing that the price was reasonable. In
25 this case, our contention is that there is both, an

ph
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1 agreed upon price, and even if there hadn't been, a

2 reasonabl e fee under the circunstances.

3 What the evidence in this case will show, just
4 to briefly set the table, is that at 12: 30 p.m on March
5 27t h, 2017 Courtney Pope was driving her pearl white

6 Ni ssan Arnmada 2015 version fully | oaded car and she cane
7 to the corner of Van Wck Expressway and Rockaway

8 Boul evard, cane to a stop. At that point, a car driving
9 perpendi cul ar to her and to several other cars that were
10 on her side going in the sane direction smashed into the
11 side of a vehicle with such force that that car then

12 dom noes into another car which then dom noes into the
13 | eft side of Courtney Pope's N ssan.

14 The next day Ms. Pope arrived at Md Isl and

15 Col lision and was signed up to hire Md Island Collision
16 to performservices on her N ssan, and as part of that
17 si gn-up, she signed a variety of agreenments, including
18 the labor rates, towing rates, what kind of parts she

19 wanted put into the vehicle, et cetera, and these things
20 w |l be entered into evidence.
21 I n accordance with protocol, Md Island
22 Col l'ision then wel coned an agent of State Farm called
23 an estimator to cone to their shop and to take | ook at
24 the vehicle and to provide an estimte of the anount of
25 damage and the kind of work that woul d be necessary to

ph
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1 repair the car and the regulatory termis to pre-loss

2 condi ti on.

3 So they conme, they take a | ook at the car, and
4 they report that they think that there is a little nore
5 t han $10, 000 worth of danmage to the N ssan

6 | mediately, Md Island knows that it will cost nore

7 than that to fix this vehicle and says so. State Farm
8 says we disagree, that's our estimate and they | eave.

9 Md Island, in accordance with protocol, invites State
10 Farm back to do what's called a supplenent, and State

11 Farm cones, an estimator takes a | ook at the car and

12 says, | agree, there is nore damage than we initially

13 t hought but we still don't think there is as nuch as Md
14 Island thinks there is to the car so keep working, and
15 at this point Md Island is saying this is a total | oss.
16 THE COURT: Now, when you tal k about protocol,
17 what protocol are you referring to?

18 MR KLEIN. The protocol is that when a car is
19 at an auto body shop, the insurance conmpany has six days
20 to cone and conduct an estinmate of the car
21 THE COURT: |'mnot questioning that. What
22 |"masking is where is that protocol established? |Is
23 there a docunent? 1Is it custom and practice.
24 MR, KLEIN. Mbst of the protocols are set
25 forth in Regulation 64, which | would be happy to

ph
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1 provide a full copy of. Al though, is quite

2 ext ensi ve.

3 THE COURT: Regul ation 64 of what?

4 MR KLEIN. Do you have it?

5 MR, TOVBKY: | do. I'mlooking for a copy to
6 give to your Honor. If not, we could provide a copy of
7 it.

8 MR KLEIN. For what it's worth, there is no
9 di spute anong the parties as to the propriety of these
10 st eps.

11 THE COURT: Ckay.

12 MR, KLEIN. So State Farm cones back, they

13 say, you're right, there's nore than we thought but we
14 still don't think -- we still don't think it's a total.
15 Md Island says -- and they say, you know, basically,
16 get back to work. Md Island says, we'll keep

17 working on the car. They say -- a few days |ater they
18 say cone back, there is nore than you thought to do on
19 this vehicle. State Farm says, okay, come back,
20 and they do a second supplenent. They |ook at the car,
21 they spend tine there, they say, you're right, there's
22 nmore than what we thought but it's still not a total so
23 get back to work. Md Island says okay. A couple days
24 | ater, cone back, there's nore than you thought, we're
25 telling you it's a total. They cone back, you're right,

ph
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1 nmore than we thought but get back to work, it's not a

2 total. This happens nine tinmes over the course of four
3 nont hs, starting in March, ending in June. Really,

4 State Farm has, by the tine this pattern ends, has been
5 there on 10 occasions, there's nine supplenents, and on
6 every occasion they revised their prior estimte upward
7 until it declares the car total.

8 At that point, as Md Island suspected and

9 reported fromthe junp, the car had nore work than it

10 was worth, and so the exact problemthat they envisioned
11 fromthe beginning had cone to pass. They submt a

12 bill, which at this point, when you add up all the

13 bills, was for approxinmtely $50,000, and State Farm

14 says no, we're not paying the full extent of this bill
15 and the gap in what they paid and what Md Island had
16 billed Ms. Pope is $21,042.68, and, really, that anount,
17 unl ess there is sone stipulation along the way, is what
18 this case is about, that $21, 042. 68.

19 Sonme of the big issues that give rise to that
20 gap start with |abor rates, and you'll hear plenty of

21 testinony about what an appropriate rate is that an auto
22 body shop or a collision conpany can charge its

23 custoners, and when | began by tal king about the free
24 market, that is a part of what | was eluding to, which
25 IS insurance conpani es cone up with |abor rates that

ph
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1 they think are appropriate in many cases that they wl|
2 pay, and auto body shops have their own | abor rates,

3 and, just like in any industry, there is a variety of

4 skill and tal ent and sophistication of auto body shops
5 that you would see that charge a variety of different

6 rates, and what you'll -- the evidence -- what the

7 evidence in this case will showis that Md Island is

8 one of the nost sophisticated, first class,

9 state-of-the-art collision centers not just on Long

10 | sl and and not just in the state but really in the

11 country, an extraordinarily expensive shop to run, and
12 it would be inpossible to have a conpany like this with
13 this level of talent working at it if they could not

14 charge what they charge as | abor rates, which in this
15 case are $120 an hour for the |abor on the N ssan, and,
16 actually, on specialty vehicles their rates can go

17 substantially higher. 1In this case, the |abor rate was
18 $120 an hour, and State Farm deened the appropriate

19 | abor rate to be, approximately, a little nore than a
20 third of that
21 THE COURT: Well, let nme ask you this, when
22 State Farm does the estinmates, don't they tell the
23 provider, be it your client or any other provider, since
24 we're talking a little globally, what they consider to
25 be an acceptable rate?

ph
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1 MR KLEIN: It's understood, because these --
2 State Farmand Md Island Collision do so nuch busi ness
3 together, if you walk into Md Island Collision today,

4 you woul d see their |abor rates posted on their wall

5 THE COURT: |'m asking about the State Farm

6 | abor rates. They know what the State Farm | abor rates
7 are?

8 MR KLEIN:. Everybody knows that there is

9 generally a difference between the $49 an hour that

10 State Farm pays and the $120 an hour that Md Island

11 charges. However, what the regul ations require and what
12 happens regularly is that when there is a difference in
13 the price there is a negotiation. It's actually

14 required to negotiate in good faith on what the

15 appropriate billing is.

16 THE COURT: Was there a negotiation in this

17 case?

18 MR. KLEIN: Not on the price, none, not on the
19 | abor rate, and --
20 THE COURT: Was there a demand for a
21 negoti ati on?
22 MR, KLEIN: Yes, every tine. And the evidence
23 w Il show to that point, your Honor, that State Farm has
24 paid $120 an hour and a lot nore to other players in the
25 autonotive industry, to Md Island in particular, that

ph
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1 ot her conpani es have paid that rate to Md Island, and,
2 in fact, that even eight, seven, six years ago, in the
3 i medi ate aftermath of a terrible econony, they were

4 al ready paying substantially in excess of what they

5 claimto be fair now

6 Al this will be presented in -- I'mhoping to
7 just franme sone of these issues for you, but,

8 ultimately, the issue in this case is whether there is
9 an agreed upon price and/or whether the prices are

10 reasonable. In this case, there is both, and, for that
11 reason, we wll respectfully request at the end of the
12 hearing that Md Island's Iien be sustained to the

13 extent of $21,042.68. Thank you.

14 MR, TOVBKY: Good norning, your Honor.

15 THE COURT: Good norni ng.

16 MR, TOVBKY: As previously stated, M chae

17 Tomsky for Rubin, Fiorella & Friedman, attorneys for

18 State Farm

19 First off, I want to thank M. Klein for his
20 cooperation during the | ast couple of weeks in preparing
21 for this hearing. | also want to wel cone his coll eague
22 and his client as well.
23 What M. Klein set forth is a larger scope of
24 controversy between an insurance conpany and a repair
25 shop. As he also stated, this case, it's relatively

ph
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1 straightforward and sinple. 1Is the lien valued, and, if
2 so, to what extent?

3 Now, while M. Klein nentioned a nunber of

4 $21,000, the lien filed by Md Island Collision, or

5 MV.B. in this case, is actually $50,728.44. Again, for
6 t he 2015 Ni ssan Armada that was involved in the

7 collision back on March 27, 2017 with then owner and

8 i nsured Courtney Pope. The evidence will show that the
9 lien anount, whether it's the 50,000 |I just nentioned or
10 t he anended rate of 21,000 nentioned by M. Klein,

11 grossly exceeds their own market value that they |list on
12 the lien of around $36, 000.

13 Now, the witnesses will show that State Farm
14 acted responsibly in this manner. Wile yes, they did
15 have to go back on nultiple occasions, the reason for

16 doing that was to attenpt to get Ms. Pope back her car
17 in the pre-loss condition as M. Klein nentioned.

18 Now, at a certain tinme on that date, you wll
19 hear around June 5th, 2017, it was determ ned by State
20 Farm you'll hear froma w tness, Scott Richter
21 (phonetic) that this vehicle was in fact a total |oss
22 based on State Farnms estimate of the 75 percent total,
23 which is what they deemfor total |osses. You will also
24 hear that State Farm has al ready paid $29,000 to M V. B.
25 in this case, as well as over $40,000 to Ms. Pope and

ph
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1 her lien conpany, TD Bank. So they've already paid
2 al nost $70,000 for a car that their own lien says the
3 mar ket val ue is $36, 000.
4 Now, as M. Klein nentioned, the main bone of
5 contention here will be the |abor rate. That does
6 enconpass at | east nore than half of the $20, 000 that
7 they indicate the lien is for. State Farm w tnesses
8 wi Il show they acted in accordance with their general
9 practices for simlar types of cars and simlar types of
10 repairs, and those simlar types of repairs -- |I'm
11 sorry, those simlar types of |abor rates have been
12 accepted by other shops all throughout the Long Island
13 area, which is the area that we have to focus on here.
14 Now, I'msure M. Klein will show exanpl es
15 where they have a higher | abor rate, but | guarantee --
16 | won't guarantee, but | would inmagine that those are
17 for different types of cars using different types of
18 repairs, and ny witnesses will also be able to | ook at
19 those and tell you why those would be different than
20 this case. The evidence will also show through their
21 own testinony that MV.B. has accepted | abor rates well
22 | ess than $120 for simlar type cars for simlar type
23 repairs going down to $75, $55, $95 for certain types of
24 vehi cl es and certain types of repairs.
25 Now, State Farm-- |eaving the |abor rate

ph
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1 issue aside, State Farmw || also show that there are

2 ot her aspects of the bill, including a rental charge,

3 certain markups and tow fees that we believe were

4 exagger ated or unnecessary.

5 Now, this is not a case |like some of the other
6 ones that MV.B. and State Farm are contendi ng where

7 sonmeone is going to get on from State Farm and say t hat
8 those repairs were not necessary or those repairs were

9 not done, except for one thing involving a wheel.

10 That's not going to be happeni ng here.

11 State Farm our wi tnesses are going to get on
12 the stand and admt that the work they said they did was
13 done and that the work that they asked to do was agreed
14 upon, except for that one thing. Again, going back to
15 the | abor rate and certain other aspects of the bill not
16 related to actual repairs.

17 Now, while it is true, and the evidence is

18 going to show, that Ms. Pope, the insured at the tine,
19 did sign a piece of paper indicating that they agreed to
20 pay $120 for a labor rate. The evidence is also going
21 to show that Ms. Pope assigned all of her rights over to
22 MV.B. in case of a situation like this, and, in fact --
23 and the evidence will show this as well, MV.B. as

24 plaintiff has filed a | awsuit against State Farmfor a
25 breach of contract for the $21,000 that they believe

ph
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1 State Farmowes themthat is not in this posture yet in
2 this very sane courthouse. So they cannot have it both
3 ways. |If you're going after the insured because she

4 signed for $120, then you can't sue State Farm for

5 breach of contract.

6 Again, after all the testinony is concl uded,
7 it's going to be clear, A that the |abor rate was

8 reasonabl e based on this type of car for this type of

9 repair for this type -- for this area of New York. It's
10 al so going to be shown that the additional charges on
11 the bill, including the rental, markups and tow fees

12 wer e exaggerated, and the one bone of contention on the
13 actual repairs was unnecessary to the extent done by

14 MV.B."s repairman. W're going to ask that you find
15 that the lienis invalid up to any anount, and, if it is
16 valid, at a very much | ower amount than requested by

17 M. Klein and MV.B. Thank you.

18 THE COURT: Thank you. M. Klein, are you

19 ready to call your first w tness?

20 MR KLEIN: Yes, your Honor. W call Brian
21 MeGauvr an.

22 COURT CLERK: Raise your right hand.

23 Do you solemly swear or affirmthat the

24 testinony you' re about to give in this case on trial

25 shall be the truth, the whole truth and nothing but the

ph
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truth, so help you God?

spel |

THE WTNESS:. | do.
COURT CLERK: Have a seat.
Pl ease state your first and | ast nanme and

your first and | ast nanme and state your address,

pl ease.

THE WTNESS: Brian, B-R1-A-N, MGauvr an,

MCGA-UV-RAN address is 20 Lakevi ew Avenue,

Rockvill e Centre, New York

THE COURT: Al right, you may inquire.

DI RECT EXAM NATI ON

BY MR KLEIN:
Q Good afternoon, M. MGauvran. How are you?
A Good norning. Very well. Thank you.
Q Where do you work?
A M V.B. Collision.
Q What is your job title?
A CGeneral manager.
Q Does MV.B. Collision have a d/b/a?
A Yes. W do business as Md Island Collision.

Q

Describe for the Court what your responsibilities

are as the general manager at Md Island Col lision.

A

| run the daily operations of the facility from

start to finish when the custoner first cones into the

facility and is introduced, when the car is either towed or
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1 brought in, and then we sign themup, we help themwth al

2 the arrangenents with the insurance conpany, setting up

3 clains, scheduling a rental car, scheduling part orders,

4 appoi ntnents, first estimates, supplenents, conpletion of the
5 car and delivery back to the consuner.

6 Q And how | ong have you held that position?

7 A 30 years.

8 Q Prior to working at Md Island Collision, did you
9 have any experience in the industry?

10 A | was an autonotive technician and | worked for an
11 i nsurance carrier, GEl CO

12 Q For how | ong?

13 A | was wth CGEICO six or nore years.

14 Q In total, how | ong have you been in the industry of
15 repairing or overseeing the repairs of notor vehicles?

16 A Most of ny life. Started after high school. |'m
17 going to say 40 sone odd years.

18 Q Md Island Collision, it's where you spent the | ast
19 how many years? Did you say 307

20 A 30 plus.

21 Q 30 plus years. Can you describe for the Court

22 briefly a layout of what Md Island actually | ooks |ike?

23 A W're the largest facility on the east coast. W
24 have at |east four buildings in the facility. It takes up
25 four corners on a street. W have over 120 bays with over 60
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1 technicians. It's a large facility with different areas of
2 work. We have an area where the appraisers go over the cars.
3 We have an area where the heavy work is done, an area where
4 | the conbo work is done, an area where the paint work is done.
5 It's all separated and confined. W have an area where the
6 detailing and mechani cal work i s done.
7 Q You nentioned various |ocations. Do they have
8 separ at e addresses?
9 A Yes, they do.
10 Q How many square feet are we talking?
11 A | believe it's over 80, 000.
12 Q How does that conpare to sone of the other,
13 guot e/ unquot e, conpetitors in the industry?
14 A Wien | was at GEICO, | went into shops that were
15 the size of 1,000 square feet.
16 Q Is Md Island Collision certified to do business in
17 | the auto body industry?
18 A Yes, we are certified.
19 MR KLEIN: Your Honor, we've actually
20 i ntroduced sone exhibits. The first exhibit | would
21 like to show M. MGauvran is Exhibit-1. Exhibit-1 is a
22 copy of the business certificates during all relevant
23 tinmes of this case. |It's a required elenent of the
24 lien. It's been stipulated to, but, for the sake of the
25 record, I'mgoing to --
ph
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MR, TOVBKY: Correct, we stipulated that the
business is a certified repair shop.
COURT OFFI CER  Showi ng the wi t ness

Def endant's Exhibit-1 in evidence.

Q Can you describe what that is, M. MGuvran?

A It's a business certificate for the State of New
York to operate as a collision shop.

Q In addition to the certificate enabling Md Island
Collision to act as an auto body shop in the industry during
all relevant tines, does it also have certifications from
aut o manufacturers?

A Yes. W're certified by nmany nmanufacturers.

Q Descri be the process for obtaining those
certifications and how common it is to have them

A It's not common. The certifications require
that -- we'll take one case for an exanple, Audi. To be
certified by Audi, Audi has to cone down and inspect the
facility, they require certain areas of expertise, they
require certain areas for custoner service, they require a
clean, large shop with plenty of parking, a nice office, a
nice waiting area for the consuner, and that's just on the
outside. Then you go inside, they require a quarantine area
for certain repairs, they require a certain nunber of
technicians, a certain nunber of tools, a certain nunber of

equi pnment and a certain nunber of spray booths. They need
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1 every aspect of the repair to be done in a quality fashion,

2 and they determne that we do it in such a fashion.

3 Then, after they inspect and authorize it, then we
4 | send our technicians out for training in every aspect from
5 start to finish, customer service training, structural

6 training, body training, prep training, paint training, even

7 our service reps are trained, and our detailers, our

8 mechanics are also trained. This training is continuous,

9 ongoi ng for the rest of your tine as a technician. You go
10 back quarterly, sem annually, annually depending on your
11 position. Qur technicians are constantly in training.

12 Q | s that cheap?

13 A It's very expensive, especially with the al um num
14 magnesi um boron, and carbon fiber training. The expertise
15 requires a lot of training and a | ot of expense. The

16 equi pnent alone, in the |last years we spent well over a

17 mllion dollars between training and equi pnent.

18 Q That's for every kind of car?

19 A That's for every manufacturer, and each

20 manuf acturer has their own standards, their own equi pnent,
21 their own welders. The nunber of welders alone is

22 ast oundi ng.

23 MR, KLEIN:  Your Honor, if | could approach

24 "' m show ng you what's been marked or what's been

25 entered into evidence as Exhibit-H These are sinply
ph
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1 pi ctures of sone of the certifications that the wtness
2 has descri bed.

3 Q Can you descri be where you have these

4 certifications in the office?

5 COURT OFFI CER:  Showi ng the wi tness.

6 A These certifications have to be posted in the

7 custoner waiting area.

8 Q So they're on your wall?

9 A Correct, yes.
10 Q And those photos are true and accurate?
11 A Yes. These photos are taken fromthe office.
12 Q Can you just go through sone of them and descri be
13 for the record the kinds of cars?
14 A The first exhibit is the Elite Certified Mercedes.
15 W were the very first certified shop in the country --
16 MR TOVBKY: Is counsel going to furnish ne
17 with a copy of this?
18 MR. KLEIN:  You have it, but --
19 MR, TOVBKY: It's fine. Thank you.
20 A |"msorry, should | start again?
21 Q Sur e.
22 A The first photo is Elite Certified Mercedes-Benz.
23 When alum num first canme into the country as a training
24 certificate, we were the first shop chosen because we were
25 the first shop that had the right equipnent to do the
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1 Mercedes jobs. W obtained the very first certification and
2 | we have been certified as the Elite facility for

3 Mer cedes- Benz ever since.

4 The second one woul d be the Porsche training. The
5 Porsche certification cane right after Mercedes-Benz, after
6 we becanme the exclusive repair shop for the racing teamfor
7 NASCAR.

8 THE COURT: Al right, I don't think we need
9 to go through each and every one of these. | note that
10 there are many certifications; N ssan, Honda, Acura.

11 MR, TOVBKY: W stipulated that that's fine.
12 THE COURT: It's in evidence. You don't have
13 to go through every one.

14 MR KLEIN. | would just note that one of

15 the -- one or two of the certifications in there |

16 believe are actually for N ssan, which is the car in

17 question, just to highlight that.

18 MR, TOVBKY: Judge, | just need the -- | see
19 one.

20 THE COURT: In ny package it's the next to

21 | ast .

22 MR TOWBKY: | didn't see two. | just want to
23 make sure.

24 THE WTNESS: Infiniti, which is N ssan, which
25 is what | think he was el uding to.
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1 THE COURT: First of all, don't volunteer any
2 information. You only need to respond to questions.
3 THE W TNESS: (kay.
4 THE COURT: Counsel, proceed.
5 Q I n your experience as the general nmanager of Md
6 Island Collision, what is the daily interaction that you have
7 to have with insurance conpanies? Describe that for the
8 Court.
9 A | nsurance carriers are required to cone in and
10 adj ust cars for the consuner during repairs. W are required
11 to negotiate in good faith with these insurance conpanies to
12 reach an agreed upon price to repair the car.
13 Q You said the word "adjust." Can you el aborate on
14 what that neans, please?
15 A To adjust would be to go over every aspect of the
16 | vehicle repair fromthe |abor, parts, materials and
17 procedures.
18 Q So what are the insurance conpany's obligations in
19 | that interaction with you?
20 MR TOVBKY: (bjection.
21 THE COURT:  Sust ai ned.
22 Q What are your obligations in connection with your
23 cust omer ?
24 A Qur obligation is to repair the car to pre-|oss
25 condi ti on.
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1 Q What is your understanding of the insurance

2 conpany's role in that process?

3 A They're obligated to pay for the car to be restored
4 to its pre-loss condition.

5 Q Sonetinmes a layman will hear the term"total," that
6 acar is "totaled,"” that there is a "total loss." Wat,

7 actually, is that?

8 A The Departnment of Motor Vehicles for New York State

9 dictates the car is a total |oss once the damge exceeds 75

10 percent of the car's val ue.

11 Q Who decl ares a vehicle a total |o0ss?

12 A According to the Departnent of Mdtor Vehicles, the
13 I nsurance carrier.

14 Q Do you have the authority to declare a total | o0ss?
15 A No.

16 Q Does M d I sl and?

17 A No.

18 Q The nost you can do is highlight that one m ght be

19 appropri ate?

20 A Yes. W suggest when the car exceeds its value, we

21 feel that it's not repairable.

22 Q You nentioned a nonment ago that,

23 series of certifications that Md Island Collision has. s

24 every auto body shop certified?

25 A No.

you know, the
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1 Q And is there a different business nodel that is

N

conmon in Nassau County?

3 MR TOVBKY: (bjection.

4 THE COURT: Sust ai ned.

5 Q What is the other business nodel that is common in
6 Nassau County for auto body shops?

7 MR, TOVBKY: (bjection, assunes a fact not in
8 evi dence, that there is a different standard.

9 THE COURT: I'mgoing to allowit. W don't
10 have a jury here.

11 A Wll, you're either a certified body shop or you

12 can be a direct repair body shop.

13 Q O herwi se known as?
14 A A DRP.

15 Q VWhat is a DRP?

16 A

17 refer cars to other shops for a discounted rate.

18 Q And so do those shops have certifications?
19 A Sone do, nost do not.

20 Q Way not ?

21 A They' re very expensive.

22 MR, TOVBKY: (Qbjection.

23 THE COURT:  Sust ai ned.

24 MR TOVSKY: | would like to strike that
25 answer .

The insurance carriers have prograns where they
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1 THE COURT: | didn't allow himto finish
2 It's stricken.
3 Q What is the difference in the business nodel s?
4 MR, TOVBKY: Again, objection, confused by the
5 guesti on.
6 Q Vel l, how --
7 THE COURT: | will allowit.
8 Q How does a DRP get custoners?
9 A A DRP is referred custoners by the insurance
10 carrier.
11 Q And are you?
12 A No.
13 Q On March 28, 2017, were you working at Md Island
14 Col I'i si on?
15 A Yes.
16 Q And did you have the opportunity to neet someone by
17 t he name of Courtney Pope?
18 Yes.
19 Q Wiy was she at Md Island Collision?
20 A Her Arnmada was involved in an accident.
21 Q Did you go through sone paperwork with Ms. Pope?
22 A Yes, | did.
23 Q | would like to show the witness what's been narked
24 in evidence as Exhibit-A
25 (Wher eupon, Defendant's Exhibit-A was marked into
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1 evi dence.)

2 COURT OFFI CER:  Showi ng the wi tness Exhibit-A
3 i n evidence.

4 Q Can you describe for the record what that item

5 depi cts?

6 It's the repair authorization.

7 Q And does it describe a | abor rate or |abor rates?
8 A Yes. It posts the different rates of the facility.
9 Q Does it post any other rates?

10 A It posts the | abor rates and the storage rates.

11 Q WAas this an item-- was this a docunent that you
12 showed to Ms. Pope?

13 A Yes.

14 Q And did she sign it?

15 A Yes, she did.

16 Q Is that her signature at the botton?

17 A Yes.

18 Q I"malso going to -- | would Iike to show t he

19 W t ness Exhi bit-B.

20 (Wher eupon, Defendant's Exhibit-B was marked into

21 evi dence.)

22 COURT OFFI CER:  Showi ng the w tness Exhibit-B.
23 Q Can you describe for the record what that is?
24 A This is a docunent where | notify the insured that
25 her car will be towed to the dealer for service.
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1 Q Is it signed?

2 A Yes, it is.

3 Q By whon?

4 A Cour t ney Pope.

5 Q | show the witness Exhibit-C in evidence.

6 (Wnher eupon, Defendant's Exhibit-C was marked into

7 evi dence.)

8 COURT COFFI CER:  Exhi bit-C shown to the

9 W t ness.

10 Q M. MGuvran, describe what Exhibit-C depicts.
11 A This is a formthat explains to the consuner the

12 different parts, original versus aftermarket, salvage and
13 recondi ti oned, and we explain to her that we only use the

14 origi nal OEM

15 Q Can you el aborate for a nonent on why a docunent
16 like this is inportant to your business?
17 A Yes. \When you're a certified repair facility, the

18 manuf acturers dictate which parts you can use on repairing

19 their cars. Nissan is one of the manufacturers that requires
20 original equipnment only be used in the repair of their

21 autonobiles. | explained that to Ms. Pope, and we crossed

22 out the three that Ni ssan does not allow for.

23 Q Did she sign?
24 A Yes.
25 Q You nentioned requirenments fromN ssan. | would
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1 like to show the w tness Exhibit-K
2 (Wnher eupon, Defendant's Exhibit-K was marked into
3 evi dence.)
4 COURT OFFI CER:  Showi ng the wi tness Exhibit-K
5 in evidence.
6 Q M. MGauvran, how does that document relate to
7 what you were describing a nonment ago about N ssan's
8 requirenments?
9 A These are the position statenents issued to us from
10 Ni ssan with regards to repairing certified cars.
11 Q What does it describe?
12 A It describes that N ssan does not approve of using
13 used parts, aftermarket or reconditioned parts.
14 Q |"msorry, were you reading fromit?
15 A Ckay. You want nme to read fromit?
16 THE COURT: It states, "For this reason,
17 Ni ssan North Anerica does not," and that's in bold type,
18 approve of the use of aftermarket, grand market or
19 imtation parts.”
20 Q M. MGauvran, does Md Island Collision abide by
21 Ni ssan's requirenents to the best of its ability?
22 A Yes.
23 Q And is that the case for every shop in the
24 i ndustry, as far as you're aware?
25 MR, TOVBKY: (Qbjection.
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1 A No.

2 THE COURT: | will allowit. He's famliar
3 with customand practice. | wll allowit.

4 MR, TOVBKY: | objected before he said to your
5 know edge.

6 Q What is the difference between Md Island and sone
7 of the other shops that you described --

8 MR TOVBKY: (bjection.

9 THE COURT:  Sust ai ned.

10 Q The requirenment from N ssan for original parts --
11 A Yes.

12 Q -- describe what is unusual about Md Island

13 abi di ng by that.

14 MR, TOVBKY: Sane obj ection.

15 THE COURT:  Sust ai ned.

16 Q Does State Farm abi de by that?

17 A No.

18 Q How so?

19 A State Farmin their estimates allow for the use of
20 used, aftermarket and reconditioned parts.

21 Q Contrary to Nissan's own requirenents?

22 A Contrary to nost manufacturers, yes.

23 MR, TOVBKY: (bjection. Wthdrawn.

24 THE COURT: Overrul ed.

25 Q When was State Farmfirst at Md Island Col lision
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1 to i nspect Ms. Pope's Arnmada?
2 A | believe in early April. | would have to | ook at
3 |the estimate to confirmthe exact date.
4 Q Coul d we show the witness what's been put into
5 | evidence as Exhibit-Y?
6 MR KLEIN:  Your Honor, this exhibit has been
7 tabbed to identify supplenents as well.
8 THE COURT: Ckay.
9 (Wher eupon, Defendant's Exhibit-Y was marked
10 into evidence.)
11 Q M. MGuvran, who perfornmed the first estimte
12 that you can recall on this vehicle from State Farm from
13 your recollection?
14 A It says M chael Thonpson.
15 Q | s that accurate?
16 A No. | think it was JimRice.
17 Q So it appears as though the docunent from State
18 Farmis incorrect?
19 A Yes.
20 Q And when did M. Rice performthe estimate on this
21 car?
22 On March 31st.
23 Q What was his estimate for the anount of noney that
24 woul d be necessary to repair this vehicle to pre-I|oss
25 condi tion?
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1 A $10, 082. 70.

2 Q Did he tell you that estinmate on that date?

3 A Yes, he told us on March 31st.

4 Q What was your reaction?

5 A W felt it was extrenely | ow

6 Q Wy ?

7 A Because we had witten over $25,000 in damages.

8 Q | nmean, what about it struck you as so off base?

9 A Well, the used parts, the lack of attention to the

10 suspension and franme damage, and | believe he had witten

11 sone reconditioned parts.

12 Q And el aborate for a nonent on the use of used parts
13 on this estimate. Wat is the nost notable entry on that

14 estimate, in your view?

15 A On page four, entry 41 was a recycl ed door

16 Q So what was the price charged for the recycled part
17 t here?

18 A $375.

19 Q | would like to show the witness what's been

20 | entered in evidence as Exhibit-E, which is a tabulated fina
21 | bill

22 (Wher eupon, Defendant's Exhibit-E was marked into
23 evi dence.)

24 COURT OFFI CER:  Showi ng the wi tness.

25 Q M. MGauvran, what did that door actually cost to
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1 replace in accordance with Nissan's requirenents?

2 $962. 21.

3 Q And so the estinmate was | ow by about a third?

4 A Yes.

5 Q By about two thirds really?

6 A Correct.

7 MR, TOVBKY: Are you talking about 33 on the

8 final --

9 THE WTNESS: Line 33, page two.

10 MR, TOVBKY: Thank you.

11 Q So State Farm gave you this estinmate and you

12 expressed your displeasure with it. Wat happens next?

13 A They left us with a copy of the estinmate and told

14 us that when we have the car apart to call for a

15 rei nspecti on.

16 Q And di d you?

17 Yes.

18 Q D d they conme back?

19 A Yes.

20 Q What happened then?

21 A They rei nspected the vehicle.

22 Q Who was it this tinme?

23 A Looki ng at Exhibit-Y, supplenent nunber one was

24 i nspected by Janes Rice.

25 Q What was the additional -- what was the additional
ph
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Brian McGauvran - Direct/Kl eln

suppl enent for, how nuch noney?

A Suppl enent was witten for $3,294.

Q On what date, does it say?

A Date was April 12th, 2017.

Q Was that estimate accurate, in your view?

A No. Hi s suppl enment contai ned procedures that
shoul d have been on the original estimate but still
i nconpl et e.

Q At that point, did you actually tell -- did you
tell or anyone at Md Island that you saw tell State Farm
this is a total loss, you should total it?

A Yes. W told JimRce w felt the car was going to
be a total |oss and not to go any further.

Q Did they total it?

A No.

Q So what happened?

A He told us he felt it was not a total, that we
shoul d continue with the repairs.

Q D d you?

A Yes.

Q And then what happened? D d they cone back on
April 20th?

MR, TOWBKY: (Qbjection to |leading him |
understand he's | ooking at a docunent, but --

THE COURT: I'mgoing to allowit.
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1 A Suppl enent two was conpl eted by M chael Thiele on
2 | April 20th.
3 Q Dd M. Thiele agree with the prior estimate or did
4 he revise it?
5 A He revised it.
6 Q What direction?
7 A In an upward direction again, but --
8 Q Go ahead.
9 A The first estimate that's on your Exhibit-Y from
10 M chael Thonpson actually was between suppl enent nunber one
11 and suppl enment nunber two. | don't know how State Farm dated
12 it 3-29, but --
13 THE COURT: Again, listen to the questions and
14 answer the questions. Do not volunteer information. |If
15 you think a question is sonething that you can't answer,
16 just say "I can't answer it" and counsel will refranme it
17 or ask a different question.
18 THE W TNESS: (kay.
19 Q Does it appear that the first entry was a State
20 Farmerror in the date?
21 A Yes. That was a suppl enent, not an estinate.
22 Q And so on 4-20 M. Thiele was there?
23 A Yes.
24 Q And he revised the estimate upward | think you
25 ment i oned?
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1 A Yes.

2 Q At that point, did he say you finally got it, we've
3 been here several tinmes now, you hit the nail on the head?

4 A No. At this point, they just nade a correction for
5 new versus used but still left the used wheel price in there
6 and they just again adjusted for nore procedural.

7 Q | don't want to take nore tinme than is necessary,

8 but how many tines -- is it the case that they continued

9 com ng back and the sane pattern kept happeni ng?

10 A Yes. Their issue was show us the danage, buy the
11 parts, and then we'll pay for them

12 Q How many suppl enents did they ultinmately issue?

13 A There were ni ne suppl enents.

14 Q For a total of how many visits?

15 A The visits were actually -- including the first one

16 by M ke Thonpson, there were 11 visits.

17 Q Spanni ng how many nont hs?
18 A Spanning from March 29th to June 7th, | gather that
19 is four nonths.
20 MR, TOVBKY: |1'mgoing to object just to the
21 classification of that being four nonths when it's two
22 nmonth and a week.
23 THE WTNESS: |I'msorry. Aml in error?
24 MR KLEIN. No. It's --
25 Q M. MGuvran, what nonth --
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have to count the --

say four nonths.

of March to the first week or two of June. First

estimate was March 31st. The | ast one was June 7th.

Q

back?

A
because they have both nanes, Thiele and Rice, but | believe

Thiele was there twi ce, at | east.

Q

seven tines?

A

objection. You don't need to answer.

Q
A.

THE COURT: W have specific dates so we don't

MR TOVBKY: | just don't want the record to

THE COURT: March 29th to June 27th --

MR KLEIN: From March to June, it's the end

THE COURT: June 7th. Ckay, got it.

How many tines did M. Thiele in particular cone

Let nme check. It doesn't say on the estimates

Wuld it surprise you to know that he was there

MR TOVBKY: (bjection.
THE COURT: Sust ai ned.
|f the docunents --

THE COURT: No. No. We sustained the

THE WTNESS: |'msorry.
MR, KLEIN. That's okay.
Who was there -- who was the final person there?

Janes Rice.
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1 Q What was M. Rice's final estinate for what it

N

3 A $29, 410. 76.

4 Q To be clear, M. Rice hinself had been an esti mator
5 on the car at the end of March, correct?

6 A He was the initial estimator.

7 Q And so the sane person gave an estinmate at $10, 082

8 and at $29,410; is that correct?

9 MR, TOVBKY: Qbjection to the form

10 THE COURT: Al right.

11 MR KLEIN I'mjust trying to get through it.
12 THE COURT: It's summary, but, again, there is
13 no jury here.

14 MR. TOVBKY: | under st and.

15 THE COURT: |I'mgoing to allow the answer to
16 st and.

17 MR TOVBKY: |'mjust preserving it.

18 A Yes, that is correct.

19 Q Had there been additional danage on the car while
20 it was in your shop?

21 A No.

22 Q Had anyone taken the car out and gotten into

23 anot her acci dent?

24 A No.

25 Q So it's the sane car in the same condition that

woul d cost to repair the vehicle to pre-loss condition?
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1 went through all of these different estimtes; is that

2 correct?

3 A Correct.

4 Q How is Ms. Pope getting around town, as far as you
5 know, during this tinme?

6 A To ny know edge, she was in a rental.

7 Q How do you know that she was in a rental ?

8 A W paid the bill

9 Q And so from March to June she was in a rental on a

10 bill that you paid?

11 A. ' mnot sure of the exact dates,
12 inarental and we paid the bill
13 Q

14 on how |l ong she had to be in a rental ?

15 A Wl |, by delaying this claimshe was exposed to

16 out - of - pocket expense.

17 Q Now, in the final estimate,

18 aftermath of the final estimate, did State Farmultimately

19 declare the car, as far as you know now,

20 A Yes.
21 Q VWhat is a lien?

22 A

23 to protect our financial interest init.

24 Q

25 A. Yes.

What was the consequence of this prol onged process

in the i nmedi at e

to be a total |o0ss?

Alien is a process where we attach a lien to a car

Did you use that vehicle in this case?

but, yes, she was
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1 Q How di d you use that vehicle in this case?
2 THE COURT: Vehicl e?
3 Q Ow did you use the lien in this case? Sorry, the
4 | doubl e entendre.
5 A We used the lien to protect the bal ance owed to us
6 by State Farm
7 Q Oned to you by whont?
8 A Wel |, Courtney Pope owed us the bal ance.
9 Q And who did you hire to help you with the |ien?
10 A | believe it is All New York Lien.
11 Q " mgoing to show the wtness what's been put into
12 evi dence as Exhibit-G
13 (Wher eupon, Defendants' Exhibit-G was marked into
14 evi dence.)
15 COURT OFFI CER:  Showi ng the witness Exhibit-G
16 THE COURT: |Is that nechanic's lien, is that
17 what we're tal ki ng about ?
18 MR KLEIN: Yes, it is.
19 THE COURT: Court will take judicial notice
20 that it understands the process and nature of the lien,
21 i f that hel ps.
22 MR KLEIN: Certainly.
23 Q Now, does that appear to be the lien that was
24 i ssued in connection with Ms. Pope's N ssan?
25 A Yes.
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1 Q And State Farm nentioned that there is a bill on

2 that lien for close to $50,000. Can you describe -- was that

3 an error?

4 A That was the estimate witten on the vehicle, yes.

5 Q So that was the total estimte?

6 A Total estimate witten on the vehicle.

7 Q The anount in controversy, is it that anount?

8 A No.

9 Q Describe for a nonent why in the world there would
10 be a final bill, when you add up all the paynents and unpaid
11 | bills --

12 MR, TOVBKY: ojection to --

13 Q -- for close to $50,000 --

14 THE COURT: That is a leading question. |It's
15 alittle too | eading.

16 Q M. MGauvran, why were the bills in this case in

17 excess of what the car was worth?

18 A The car was repaired, and in order to repair the
19 car, the estimate and the final bill to repair the car exceed
20 the final loss value of the car. Hence, it was a total |o0ss.

21 Had it been totaled early on, that bill would never have

22 existed. W would have never repaired the car,

23 chose to fix it, they repaired it based on their standards

24 and we repaired it based on N ssan's standards.

25 standards required that bill be done a certain way. W

but as they

Ni ssan's
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1 provided and repaired the car as per N ssan and the bil

2 exceeded 50, 000.

3 Q So what woul d have happened to that bill, to the
4 bill's size if the car had been total ed when State Farm - -
5 | when Md Island said it should be total ed?

6 A The bill wouldn't exist, the car would never have

7 been repaired.

8 Q Wul d that have been in Md Island' s financia

9 interest?

10 A No. We're in the business of fixing cars.

11 Q So el aborate on that. Wy wouldn't that be in your

12 financial interest, to declare the car total ed?
13 A If we repair a car, we get paid for the repairs.

14 If the car is totaled, we do not repair it so we do not mnake

15 noney repairing the car

16 Q And, yet, you urged a total loss in the beginning

17 anyway?

18 A Yes. It's in nobody's interest to repair a total ed

19 vehi cl e.

20 Q So then why did you do that?

21 A Well, we asked State Farmto total They

22 ref used.

23 Q M. MGuvran, | think it would be helpful to

24 describe in sone nore detail, not too nuch detail, the work

25 that was actually perfornmed on this vehicle.
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1 MR KLEIN. For that purpose, your Honor, |'m
2 not going to go into everything because the parties have
3 stipulated to --

4 THE COURT: And | have the invoice which

5 details fromthe VIN | abel on the door through the frame
6 damage, and all of the other itens, so if you want to

7 have himgive an overview, that's fine.

8 MR KLEIN: Just an overview of sone of the

9 different parts on a car, what was damaged, and then

10 "Il leave it at that.

11 THE COURT: Correct.

12 MR, KLEIN: The photographs that I'mgoing to
13 be showing the witness are in evidence at Exhibit-J,

14 sone of which, on consent of the insurance conpany, have
15 been bl own up just so the Court can see them | know
16 you have the photos as well, but it mght help if we're
17 all operating on the sane picture.

18 Can Exhibit-J be shown to the w tness, please?
19 (Wher eupon, Defendant's Exhibit-J was marked
20 into evidence.)

21 COURT OFFI CER:  Showi ng the wi tness.

22 MR, KLEIN:  Your Honor, it mght help,

23 actually, if I hand sone of these to himso he can point
24 as he is describing a part.

25 THE COURT: You may.
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1 MR, KLEIN. Thank you. These are just

N

3 Q M. MGauvran, the first area of the car that

4 hope you can tal k about is the suspension. Wat is a

5 suspensi on?

6 A The suspensi on makes up the four corners of the

7 vehicle that have it riding on the road, the wheels, tires

8 and nechanicals that divide the body fromthe road.

9 Q Can you describe why the suspension is inportant?
10 A The suspensi on danpens the vibration on the road,
11 keeps the car in control, it steers and gives it direction.
12 Q What are the conponents of a suspension?

13 A In this case, the left rear suspension is conprised

14 of the strut, upper and | ower control arns, knuckle, wheel

15 hub and beari ng.

16 Q And so what role does the knuckle play?

17 A Knuckl e hol ds the wheel straight inthe -- in a

18 strai ght-ward direction

19 Q And the control arns?

20 A The control arnms give the vehicle nmovenent up and

21 down as it travels on the roadway surface.

22 Q Are there any photos that you have in your

23 possessi on, bl own up phot ographs that would hel p the Court

24 fol | ow al ong?

25 A That is the picture you' re | ooking at.

dupl i cates of sonme of the photos that are in J.

That is the
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47 of 142



| NDEX NO. 606797/2017

NYSCEF DOC. NO. 138 RECEI VED NYSCEF: 03/425/ 2019

Brian McGauvran - Direct/Kl eln

1 | eft rear suspension.

2 MR, TOVBKY: |If the witness can turn it around
3 so | can catch up with ny photos? Thank you

4 Q Did you nention the control arns?

5 A Yes, the control arns.

6 Q And the strut, what is the strut?

7 strut?

8 A The strut is a vertical stabilizer that danpens any

9 vi bration, keeps it from constant bounci ng.

10 Q What happened to Ms. Pope's suspension, and, in

11 particul ar, what happened to those parts?

12 A The | eft rear suspension on Ms. Pope's vehicle
13 sust ai ned danmage frominpact. Were the danage was sustai ned

14 to the frane and the sub frane, all those perches and

15 nmount i ng poi nts were damaged.

16 Q Say that in English, please.

17 A Ch, where the control arnms nmount into the chassis,
18 the nmounts were bent in an upward direction, they were

19 def ormed, convol uted and bent.

20 Q What effect would that have on the operability of
21 her car?

22 A It would make the car uncontrollable at different
23 speeds.

24 Q You nmentioned a sub frame. Wat is a sub frane and

25 do you have a picture of one?

VWhere is the
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1 A It's that photo.

2 MR TOVBKY: Again, if you could just -- thank
3 you.

4 Q What's the sub frane, M. MGuvran?

5 A In the newer nodels, a sub franme's purpose is to

6 separate the suspension fromthe main uni body or frane of

7 the car, al so danpening vibration and nmaki ng a nicer

8 | snoot her ri de.

9 Q Are there any inportant itens that are connected to
10 the sub frane?

11 A The sub franme al so nounts to the perch. In this

12 i nstance, the perch is nounted to the frane and the sub frane
13 controls the entire suspension and drivetrain of the vehicle.
14 Q What is a perch?

15 A A perch, just as a bird would sit on a perch, the
16 | frame sits on a perch, and it |ooks |ike those pictures.

17 These are individual perches that are welded to the frane

18 that hold the suspension arns in.

19 Q What happened to the perches on this car?
20 A The perches were bent and convoluted from i npact.
21 Q So what does that nean for a conpany trying to fix

22 the car?
23 A You woul d have to renove and re-attach new perches.
24 When you're involved this deeply into a repair, this is the

25 poi nt where you should realize that this car is beyond

ph
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1 repair, but they requested that we change the perches, and we

2 | did.

3 Q You nentioned a franme which is attached to the sub
4 frame, | think is your testinony.

5 A Correct, the mainfranme of the vehicle.

6 Q Now, what is the role of frames in the nodern car?
7 A This photo showi ng the frane, nodern cars today do
8 not have franmes. They're uni body construction, but the

9 | arger SUVs still carry the uni body built on top of a frane
10 to reinforce it.

11 Q So what is the effect of having a franed car on the
12 repair work?

13 A It makes it a nuch nore conplex repair when you

14 have to renove the uni body and take the entire body off of
15 the frane to do the repairs to the franme. 1In this case, the
16 car sustained heavy uni body and heavy franme danmage requiring
17 separate pulling and separate repairing on both units.

18 Q How | ong does it take to renove the body of the car

19 froma franme?

20 A For an average technician, easily 10 hours every

21 tinme you renove it.

22 Q How many tines do you have to renove this one?

23 A. This one was renoved at | east tw ce,
24 three tines.

25 Q  Wy?

bel i eve
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1 A In each stage of repairs, you have a nechanica

N

3 repairs where the framework was done, and then you had to

4 al so renove the uni body to repair the uni body, which was
5 al so heavily damaged.

6 Q So each tinme it takes 10 hours, about?

7 A Correct.

8 Q And would this all have been required if the car

9 was totaled when you initially said?

10 A No.

11 Q You nentioned, | think, the quarter panel, and, if

12 you haven't, if you could just describe what a quarter pane

stage where the suspension was repaired, you have the frane

13 is and where it is on a car.

14 MR, TOVBKY: Your Honor, | understand what

15 counsel is trying to do wth this witness. W've

16 al ready stipulated that the only actual repair at issue
17 was that one recycl ed wheel versus a new wheel. For him
18 to go over certain aspects of the car that State Farmis
19 not disputing should have been done, were done and the
20 anount of hours done on those just seens to be a waste
21 of the Court's tine.

22 THE COURT: Al right, well, | think counsel
23 is trying to establish the extent of the overall work,
24 and I"'mgoing to let himgo into that alittle bit nore,
25 but | do know what a quarter panel is, and, also,
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1 don't know where you are in terns of the exam nati on,

N

3 for in about five mnutes, so if you could pick a good
4 poi nt .

5 MR KLEIN. What | would like to do then is to
6 go through a couple of nore elenents of this particular
7 repair, and then | think that would be a good tine.

8 THE COURT: Then we'll pick up after |unch,

9 okay.

10 MR TOVBKY: [|If we could discuss, when he's
11 done, if we could discuss scheduling for the other

12 W t nesses.

13 THE COURT: Absol utely.

14 MR, TOVBKY: Geat. Thank you.

15 Q Just a fewnore itens, M. MGuvran.

16 Descri be the rel ationship between the door on

17 Ms. Pope's vehicle that had to be repaired and the airbags in

18 the car.

19 A One of the reasons manufacturers require the use of
20 an OEM door is because you can't determ ne where a used or
21 recondi ti oned door has been, and if there's any i nproper

22 repairs to a door of a car, it wll effect the timng of the

23 ai rbag, which can be deadly to the passengers.

24 Q Just to be clear, you nentioned CEM Can you

25 rem nd the Court what an CEM | s?

have a previ ous appointnent |'mgoing to have to | eave
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1 THE COURT: | know what CEMis, Oiginal

N

Equi pnent Manuf acturer.

3 Q What woul d have been the consequence for Ms. Pope
4 |to drive around in her car inmmediately after the collision?
5 A Well, if you're driving in an inproperly repaired
6 car and you're involved in another consequential accident,

7 there could be sone serious injuries, if not death, if not

8 properly repaired.

9 Q Can you el aborate for a nonent on what it is about
10 the timng of the airbag that is so precise?

11 A The airbags are tined wth sensors in the door that
12 upon i npact they are specifically set to go off before the
13 custonmer hits the door or the person, the occupant, |'m

14 sorry. |If the occupant hits the panel of the door prior to

15 the airbag going off, you have serious head injuries.

16 Q So what was the work that was done on this door?
17 A It was replaced CEM
18 Q The last thing | would like to reviewis the --

19 sonet hing that m ght sound sinple but is the finishing and

20 | the painting on this car.

21 What col or was the paint on this vehicle?

22 A It's a pearl white.

23 Q Wiy is that significant?

24 A Pearl escent white paint and any pearl refinish is

25 the nost conplicated refinish of all.
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1 Q  \y?
2 A It requires several extra steps, it requires nore
3 expensive training to be able to apply the different paints
4 |to the car.
5 Q What are the extra steps?
6 A You' ve got the base color, you' ve got the
7 pear| escent color and the clear color on top of the base
8 primer. So if the colors aren't perfect, they will not
9 match, and it takes a nuch broader area to blend and refinish
10 on the side of a vehicle.
11 Q What do you nean by a "broader area"?
12 A If there are 12 steps to painting a car, each step
13 requires you go a certain distance further, so if you have 12
14 different steps, you're going 12 base colors further. |If you
15 assune a foot, just as an exanple, if you go a foot for every
16 color, each color requires a foot, the pearl requires another
17 foot and then the clear goes on even further, and the nore
18 pai nt that you apply gives a different depth and gives a
19 di fferent col or depth, changes the col or.
20 Q Ms. Pope's col or was?
21 A Pear|l white.
22 MR KLEIN. Nowis a good tine to stop
23 THE COURT: Al right, so you can step down
24 for a nonment. You can't discuss the case with counsel.
25 We'll recess until 2 o'clock. Let's go off the record
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1 now and let's tal k about the scheduling.

2 (A recess was taken.)

3 COURT CLERK: Al rise. Cone to order and be
4 seat ed.

5 THE COURT: Al right, so do you want to cone
6 back?

7 COURT CLERK: You're rem nded that you're

8 still under oath.

9 THE W TNESS: Yes.

10 THE COURT: Al right, M. Kl ein, you may

11 conti nue your inquiry.

12 MR, KLEIN. Thank you, your Honor

13 Q Wel come back, M. MGauvran.

14 Wiere we left off, you had just finished describing
15 sone of the work that was perfornmed on the N ssan Arnada

16 bel onging to Courtney Pope. Wat | would like to turn to now
17 | are the | abor rates associated with the work that was

18 actual |y perforned.

19 What was the | abor rate that was charged in

20 connection with repairing the Nissan Armada in this case?

21 A $120 an hour.

22 Q And has Md Island ever received a paynent of $120
23 an hour or nore in connection with work perforned on a

24 vehicle from State Farn®

25 A Yes.
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1 Q Is Md Island aware of paynents to other providers
2 in the autonotive industry to whom State Farm has paid $120
3 an hour or nore for repairs?
4 A Yes.
5 Q | would like to draw your attention and to show you
6 Exhi bi t - AA and BB, pl ease.
7 (Wnher eupon, Defendant's Exhibits AA and BB were
8 mar ked i nto evi dence.)
9 COURT OFFI CER:  Showi ng the wi tness.
10 Q M. MGuvran, can you describe what Exhibits AA
11 and BB are?
12 A AA is an Audi bill for service work done at Audi
13 Lynbrook that we paid for.
14 Q And what did Audi -- let ne take a step back.
15 Wiy was Audi perform ng work on a car that was in
16 Md Island Collision's hand?
17 A When we conpl eted the car, we sent the car listed
18 on AAto the dealer for a wheel alignnent and conputer
19 resets, made sure all the codes were clear, and the
20 headl i ghts were ai ned.
21 Q On that vehicle, Audi charged Md Island for its
22 servi ces?
23 A Yes.
24 Q What | abor rate did Audi charge Md Island?
25 A 145 per hour.
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1 Q And did that $145 an hour then nmake its way into

2 |the final bill submtted to the owner of the car and State

3 Far nf

4 Yes.

5 Q And can you point the Court to where that conmponent
6 isinthe bill provided by State Farn?

7 THE COURT: | would note that it's on the

8 second page, it's got a nunber next to it that says

9 t hree pound sign two, 1ASUZO, 145, and then that's

10 repeated down below with a different designation and

11 it's 72.50.

12 MR, TOVBKY: | just want to nmake sure |'m

13 | ooking at the right thing. Do you mnd if | have him
14 point it out?

15 Q So, M. MGuvran, would you mnd el aborating to
16 make cl ear how t hose docunents add up?

17 A Yes. The Audi AA docunent gives job nunber one the

18 wheel alignnment at 199.95. That appears on the State Farm
19 estimate at page four, excuse nme, page five, |ine nunber 80,

20 | wheel alignnment by State Farm 199.95 to match the Aud

21 esti mat e.

22 MR, TOVBKY: |'msorry, what nunber is that?

23 A. Job nunber one on the Audi estinmate matches |ine

24 nunber 80 on the State Farm esti mate.

25 Job nunber three, aimng headlights are 72.50,
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1 appears on State Farmis estimate at the sane rate, page

2 three, |ine nunber 28.

3 Q And so, M. MGauvran -- were you finished?

4 A He has the final job, the other job nunber two at

5 145, appears on State Farm s estimate on page 10, |ine nunber
6 238 for 145. That is conplete, that's all the itens on the
7 | bill

8 MR, TOVBKY: 2287

9 THE WTNESS: Page 10, line item 238.

10 MR, TOVBKY: Thank you.

11 Q M. MGuvran, was the work -- how does the work

12 perfornmed by Audi on that car conpare to the difficulty of

13 the work perforned by Md Island on that car?

14 MR, TOVBKY: (Qojection.
15 THE COURT: Sust ai ned.
16 Q Wel |, describe the conplexity of the work that Aud

17 per f or med.

18 A Li ne nunber one is a basic wheel alignnent. Job
19 nunber two is plug and play. They plug in a conputer, clear
20 | the codes. And line nunber three is aimng headlights.

21 Q How does that conpare to the work that was

22 perfornmed in your shop?

23 A Well, that's |ight nmechanical as opposed to heavy
24 frame.

25 Q The | abor rate paid to Audi was how nuch?
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1 A 145 an hour.

2 Q How nmuch was paid to Md Island?

3 A 49.

4 Q | would like to draw your attention to Exhibit-CC
5 and DD. It's two exhibits.

6 |"msorry, what is the date on that?

7 A July of '18.

8 Q Who perforned the estimte?

9 A M chael Thiele.

10 Q | would like to draw your attention to Exhibit-CC
11 and DD

12 (Wher eupon, Defendant's Exhibits CC and DD were

13 mar ked i nto evi dence.)

14 Q Let's stick wth paynents to deal ers.
15 describe for the Court what is reflected in Exhibits CC and

16 DD in conparison to what you described a nonent ago in AA and

17 BB?

18 MR. TOVBKY: Your Honor, |'mgoing to object
19 to this line of questioning. This is for a conpletely
20 di fferent nodel car, 2015 Audi versus a 2015 N ssan. |If
21 he's just going to explain what was -- the work that was
22 done on a different car that's not at issue here,

23 don't see the relevance. | understand the rel evance

24 he's trying to get to, but I don't see howit's com ng
25 in now.

Can you
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1 MR. KLEIN: Your Honor, we're here to -- the
2 bi ggest issue in this case in terns of the anount of

3 noney that it represents is the |abor rates. 1 would

4 like a little bit of leeway to establish that State Farm
5 itself has paid dealers and/or Md Island directly at

6 | abor rates in substantial excess of the |abor rates

7 that it is deem ng should be binding on the Court here.
8 If given a little bit of leeway, | promse we wll get

9 to where ny adversary would |ike us to go, which is to
10 tal k about N ssan, but, for the sake of establishing

11 | abor rates that are paid that are reasonable, it is not
12 only work perfornmed on Nissan that is relevant to

13 establishing that fact.

14 THE COURT: Al right, I'Il give you a little
15 bit of |eeway subject to connection at this point, but I
16 don't want to go into a whol e bunch of vehicles. Let's
17 go through this exhibit that you' ve just introduced and
18 t hen maybe we could nove on to sonething -- 1'Il use the
19 term | oosely, closer to hone.

20 MR KLEIN. Ckay, so | want to establish --

21 just to streanmine where I"mgoing, | want to establish
22 the reasonability of this |labor rate froma variety of
23 di fferent perspectives.

24 THE COURT: On the last exhibit, you said that
25 MV.B. was paid $49 an hour.
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1 MR, KLEIN: Yes, which is roughly a third or
2 |l ess than a third of what was paid to a dealer for work
3 that was substantially | ess conplicated and --

4 THE COURT: | don't know that it was

5 substantially |l ess conplicated, but it's different work.
6 MR KLEIN. That's what | would like himto

7 el aborate on.

8 THE COURT: You can't ask questions through

9 our discussion on an evidence ruling. Gkay? So proceed
10 Wi th your questioning and let's see where you' re goi ng.
11 MR KLEIN:  Sure.

12 Q M. MGuvran, can you describe for a nonent what
13 you have in front of you, Exhibit-CC and DD?

14 A CCis the dealership bill for service provided to
15 us by Audi Lynbrook.

16 Q And was it a simlar fact pattern there where the
17 car was given to Audi for certain work?

18 A Yes.

19 Q What did Audi charge you in that case?

20 A W paid Audi the sane $145 an hour for the resets,
21 199 for the wheel alignnment, and 72.50 for the headlights to
22 be ai ned.

23 Q And, again, was that bill paid by State Farn?

24 A Yes, we were paid by State Farmthose exact three
25 items on our estinate.
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1 Q Who was the estimator in that case?

2 A M ke Thiele.

3 MR KLEIN: Your Honor, | have a series of

4 other cars that fit simlar partners. Really, Exhibits
5 AA through XX are along these lines. | don't want to go
6 t hr ough every single one of them so what |I'mgoing to

7 do nowis I'"'mgoing to junp ahead a few exhibits to talk
8 about paynent of |abor rates in another context at a

9 rate that is higher than what's --

10 THE COURT: Ckay, thank you.

11 Q Exhibits MMand NN, if that can be shown to the

12 W t ness, pl ease.

13 (Wher eupon, Defendant's Exhibits MM and NN were
14 mar ked i nto evi dence.)

15 Q M. MGuvran, Exhibits MM and NN, what

16 manuf acturer of the vehicle -- who was the manufacturer of
17 | the vehicle at issue in those exhibits?

18 A Ni ssan, N ssan Maxi ma

19 Q In that case, did you -- did Md Island submt the
20 | vehicle to a N ssan deal ership for work?

21 A Yes. W took the car to Rockaway N ssan. They
22 perforned the wheel alignnent, head | anp aimng and resets.
23 Q Can you describe to the Court what is involved in
24 t hose steps?

25 A Ni ssan Maxi ma standard wheel alignnent, just
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1 aligning the front wheels and rear wheels, the aimng of the

2 headl ights is a standard procedure of aimng head | anps,

3 resets and calibration is a plug and play where you plug in
4 | the conputer and make sure all the stored codes are cleared
5 and there's no visible present codes.

6 Q Contrast it with the work that Md Island provided

7 for this car.

8 MR TOVBKY: | just want to clarify. Wen you
9 say "this car" --

10 MR. KLEIN. The Nissan --

11 THE COURT: The Nissan referred to on this
12 exhi bit.

13 MR. KLEIN: The Nissan reflected on

14 Exhi bi t - NN

15 MR TOVBKY: kay.

16 A Left front structural hit on a N ssan Maxi ma.

17 Q So what did Md Island need to do?

18 A Md Island did heavy body work to the left front,

19 repaired the front uni body structure and radi ator support

20 was repl aced.

21 Q And for its services, Md Island was paid at what
22 | abor rate?
23 A $49 and 52 for a frane.
24 Q What was N ssan paid by State Farnf
25 A 125.
ph
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1 Q On the Nissan?

2 A Yes, $125 an hour.

3 Q | would like to show the witness Exhibits OO and

4 PP.

5 MR TOVBKY: (bjection. | haven't been shown
6 t hese docunents. | understand they were State Farm

7 estimates that he's tal king about and that State Farmis
8 i n possession of these estimates, but there's not -- has
9 there been a foundation laid that Rockaway N ssan is

10 getting paid by State Farmor is it MV.B. is paying

11 N ssan?

12 THE COURT: | believe that --

13 MR TOVWBKY: |'msorry for interrupting. He
14 testified that State Farmis paying N ssan directly.

15 hadn't been shown the Rockaway N ssan bill before today.
16 THE COURT: M understanding -- first of all
17 | thought all these exhibits were marked in by consent.
18 MR, TOVBKY: M. Klein indicated yesterday to
19 me that -- I"mnot objecting to themcomng in. |
20 just -- because | was not shown these and was not able
21 to show ny w tnesses these docunents, | just want to
22 make sure that -- | understand | have ny
23 cross-exam nation, but just in ternms of understanding,
24 is his testinony that Nissan was paid directly by State
25 Farm or Nissan was paid by MV.B.?
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Ni ssan for certain work, and then in the exhibit in front of

you,

Descri be the nechanics of how that bill gets paid, from whom

to whont

Rockaway N ssan. W submit the bill to State Farmin a final
i nspection. The appraiser conmes down and rei nburses us for

t he expenses that we paid Rockaway N ssan.

Q

bill?

was paid by MV.B.

j ust said.

THE COURT: Let's verify that counsel.

MR. KLEIN. The way it works is --

THE COURT: Wy don't you follow up with the
Wi t ness.

M. MGuvr an.

Q

and hopefully you can describe the nechanics. Ckay?

NN, you've described that there is a bill that's paid.

A

A

THE COURT: M understandi ng was that N ssan

MR, TOVBKY: (kay, because that's not what he

MR KLEIN. | could bring it up through

M. MGuvran, |I'mgoing to give a scenario for you

Acar is at Md Island Collision, gets sent to

We pick up the car at Rockaway N ssan and we pay

Do they know what the |abor rate is behind that

Yes.

MR, TOVBKY: (bjection. How can he testify --
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1 THE COURT:  Sust ai ned.

2 Q Is a copy of the bill from N ssan provided to State
3 Far nf

4 Absol utel y.

5 Q And then they pay it?

6 A Absol utel y.

7 MR KLEIN. Does that clarify?

8 THE COURT: It does. Thank you.

9 Q | would like to show the w tness Exhibit-00 and PP
10 pl ease.

11 (Wher eupon, Defendant's Exhibits OO and PP were

12 mar ked i nto evi dence.)
13 COURT OFFI CER:  Showi ng the wi tness.
14 Q M. MGuvran, who nmade the vehicle reflected on

15 Exhi bi t - OO and Exhi bi t - PP?

16 A It's another Nissan, a Nissan Altima

17 Q A what?

18 A A Nissan Altim

19 Q And was this Nissan sent to a N ssan deal ership for

20 wor k?

21 A Yes. It was sent to Rockaway Ni ssan.
22 Q For what kind of work?
23 A Again, a wheel alignnent, resets and aimng of the

24 headl i ght s.

25 Q And what kind of work was perforned in-house on
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1 that Nissan at Md Island Collision?

2 A Heavy rear structural inpact to the rear bunper,

3 rear body panel, deck Iid and quarter panels.

4 Q What's involved in repairing danmage |ike that?

5 A That's a heavy uni body damaged car.

6 Q Meani ng?

7 A The rear uni body, simlar to the side uni body on
8 the Armada, was col |l apsed and had to be replaced. It is a

9 wel ded ar ea.

10 Q Scr at ched?

11 A No, wel ded panel, replacing rear body and repl acing

12 fl oor and quarter panel structures.

13 Q How do you do the wel di ng?

14 A You renove the entire rear body panel

15 entire area, then you reweld a new rear body panel onto the

16 car.

17 Q Does M d Island have machi nery for that?

18 A Yes.

19 Q I s that machi nery cheap?

20 A No, and that's artisan work.

21 Q It's what?

22 A Artisan work, specialized work.

23 Q And the people perform ng that work, are they
24 cheap?

25 MR, TOWBKY: (Qbjection to the word "cheap."

you prep the
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1 THE COURT:  Sust ai ned.

2 A No.

3 Q You're famliar with what is a general rate of pay
4 for technicians at auto body shops in Nassau County?

5 MR TOVBKY: (bjection.
6 THE COURT: Sust ai ned.
7 Q Are you famliar with going rates of pay for

8 | technicians in Nassau County?

9 A. Yes.

10 Q How does the rate of pay, without giving the rate

11 of pay, conpare at Md Island Collision?

12 THE COURT: Wiy are we not giving the rate of
13 pay?

14 MR KLEIN. | nean --

15 THE COURT: How can you conpare it w thout
16 giving a rate of pay?

17 MR, TOVBKY: How is there any evidence that
18 the witness --

19 THE COURT: |'msorry, do you have an

20 obj ection?

21 MR TOWBKY: No. I'Ill let him--

22 Q What are the technicians paid at Md |Island

23 Col |li sion?

24 A The heavy franme technicians are paid in excess of

25 | $100,000 a year.
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1 Q And are technicians in general paid in excess of

2 $100, 000 a year, as far as you know, in Nassau County?

3 MR TOVBKY: (bjection.

4 THE COURT: | will allowit. He's famliar
5 with the industry.

6 A No, they are not.

7 Q What, in your experience, is a nore common rate of
8 pay for that kind of job?

9 A Bet ween 50 and 60.

10 Q So for the work that Md Island perforned on this
11 Ni ssan, it was paid what rate? And, to be clear, I'm

12 referring back to the Nissan reflected in Exhibits OO and PP
13 A Wiile they paid us 49 and 52, they paid us the 125
14 for the deal er work.

15 Q 125 for the -- to the dealer?

16 A To the dealer, correct.

17 Q What was the kind of work that the deal er did?

18 A Basi ¢ wheel alignment and plug and pl ay.

19 Q Now, so far the exanples that we've gone over with
20 specificity have pertained to vehicles that were sent to

21 deal er shi ps.

22 A Yes.

23 Q Now, does it ever happen though that State Farm
24 pays Md Island directly at rates substantially higher than
25 the rate that they are requesting in this case?
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1 Yes.

2 Q By the way, who was the adjustor on that car in

3 | front of you?

4 M ke Thi el e.

5 Q What was the date of the estinmate that paid that

6 rate?

7 February 2018.

8 Q | would like to show the w tness Exhi bit-XX

9 (Wher eupon, Defendant's Exhibit-XX was marked into

10 evi dence.)

11 COURT OFFI CER:  Showi ng the wi tness.

12 Q Describe for the record, M. MGuvran, what you're

13 hol di ng now.

14 It's an Audi Q7 estimate from State Farm

15 Q Wen is it dated?

16 A Novenber of '18.

17 Q And who was the estimator on the vehicle?

18 A Janes Rice.

19 Q From what conpany?

20 A State Farm

21 Q What is the |abor rate paid directly to Md Island

22 Col I'ision on that vehicle?

23 A 125 an hour, page eight.

24 Q What page is that?

25 A Page eight in the final -- page eight, two thirds
ph
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of the way down.

Q

' mgoing to show you what's been marked or what's

in evidence, | should say, as Exhibit-QQ

(Wher eupon, Defendant's Exhibit-QQ was marked into

evi dence.)
COURT OFFI CER  Showi ng the wi t ness.
Q M. MGauvran, have you had the chance to review
Exhi bi t - QQ?
Yes.
Q And what is that? Wat is Exhibit-QQ?
A It's an estimate witten by State Farm
Q To whont
A Md Island Collision.
Q What' s the date?
A Sept enber 2013.
Q Over five years ago?
A Yes.
Q Who was the estimtor?
A John Sear a.
Q From what conpany?
A State Farm
Q What's the | abor rate?
A 150 per hour.
Q What kind of work was perforned on that car?
A Left side structure simlar to the vehicle we
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1 worked on with the Armada, |eft uni side, |eft fender, and

2 | eft doors.

3 Q What kind of work was done on the Nissan in this

4 case?

5 A Very simlar, uni side doors.

6 Q By the way, you nentioned that N ssan was built on

7 frames earlier.

8 A Correct.

9 Q Are Audis -- what kind of car is this one?

10 A This is an Audi AS8.

11 Q Are Audis built on frames?

12 A No. Audi is a uni body construction.

13 Q Rem nd ne what is nore conplicated to repair, a car

14 on a frame or a car built in a nodern way with a uni body?
15 A Both very difficult. The uni body structure -- the
16 reason the Armada was nore conplicated was because it was the

17 sanme uni body structure but over a frame construction on top

18 | of it.

19 Q And this was paid at what rate again?

20 A 150.

21 Q Fi ve years ago?

22 A Yes.

23 Q | would like to show the wi tness an exhi bit marked
24 RR.

25 (Wher eupon, Defendant's Exhibit-RR was marked into
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1 evi dence.)

2 COURT OFFI CER  Showi ng the wi t ness.

3 Q Take a nonent to reviewit, please. M. MGauvran,

4 | what is the date on that estinmate?

5 A Novenber of '18, 2018.

6 Q Fr om whont?

7 A State Farmis M ke Thi el e.

8 Q The nanme of the adjustor is Mchael Thiele?

9 A M ke Thiele, yes.

10 Q Wo is it paid to?

11 A Md Island Collision.

12 Q What ki nd of damage?

13 A Doors and uni side construction.

14 Q Again, |like Ms. Pope's vehicle?

15 A Yes.

16 Q What is the |labor rate paid on this car?

17 A They paid the body and paint both at 125 an hour.

18 Q That's in excess of what you charged Ms. Pope?

19 A Yes, correct, and this was a sinpler paint job than

20 | Ms. Pope's.

21 Q  \hy?

22 A This is a basic clear coat paint where Ms. Pope's

23 was a three stage clear coat point.

24 MR, TAOVBKY: Your Honor |'m objecting because

25 | believe the witness is m scharacterizing the paint and
ph
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1 materials. It says 27.9 hours at $28 an hour, not 125.
2 On page eight, under the estimate totals and entries,

3 it's the third thing, paint and materials.

4 THE COURT: |I'msorry, |I'mlooking at page

5 eight of nine. |Is that what you' re |ooking at?

6 MR. TOVBKY: Yes. It says paint and

7 materials, 27.9 hours at --

8 THE COURT: \Where is that?

9 MR, TOVBKY: You see where it says estinates
10 and totals, it's an orange bar, one, two, three down is
11 paint and materials? It says $28 an hour, not 125.

12 THE COURT: Ckay, | see it.

13 Q M. MGuvran, can you address ny friend' s concern?
14 A The paint and materials is a fornula where they add
15 the total hours of painting time and nultiply it by $28 per
16 hour for the actual physical paint material that is sprayed
17 on the car. The |abor rates are down | ower where they pay

18 you 125 per hour to physically spray the paint. So the

19 refinish labor is different than paint materials. One is the
20 actual |abor to paint and the other one is the actual

21 materials that |land on the car as you' re spraying the

22 material out of the gun

23 THE COURT: So if | understand correctly,

24 you're saying that the spraying of the car, whether it's
25 in a booth or with a gun, is for 27 hours worth of
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1 pai nt ?
2 THE WTNESS: The paint materials guidelines,
3 State Farm says here paint and materials, 27.9 hours at
4 $28 an hour.
5 THE COURT: Right.
6 THE WTNESS: So what they did was they
7 determ ne how many hours of paint was applied to the car
8 and fornul ate a gage of how much material, how nuch
9 water in a container, how nuch paint in a container is
10 $28 per hour value of that material that is applied to
11 the car, but the physical labor to install the paint and
12 spray it on the car is paid at 125.
13 THE COURT: Right, but I'm asking you a
14 different question
15 THE WTNESS: Okay. |'msorry.
16 THE COURT: In terns of determ ning how nuch
17 paint is used, are you saying the formula in this case
18 was based upon the car being painted for 27.9 hours?
19 THE W TNESS: Yes.
20 THE COURT: Ckay.
21 Q Sonme of the exhibits | have just shown you have
22 been paynents directly to Md Island. | would like to bring
23 your attention nowto a total |oss case. The exhibit that
24 "1l show you as an exanple is Exhibit W and WW Take a
25 nonent to review that, M. MGauvran.

ph
75 of 142



[ETLED._NASSAU COUNTY CLERK 0372272019 03:17 PV | NDEX NO. 606797/ 2017

NYSCEF DOC. NO. 138 . . RECEI VED NYSCEF: 03/22/2019
Brian McGauvran - Direct/Kl eln 76

1 (Wher eupon, Defendant's Exhibits VW and WV were
2 mar ked i nto evi dence.)

3 COURT OFFI CER  Showi ng the wi t ness.

4 Q What is it that you' re | ooking at now,

5 M. MGauvran?

6 A This is a bill | provided to State Farmfor a

7 vehicle that they total ed out.

8 Q | s there another conpany that's listed there?

9 A Oh WVit's MV.B. Collision. On W it is Insurance
10 Aut o Auctions, the conpany that picks up the cars for State
11 Farm
12 Q |"msorry, can you just elaborate on who I nsurance
13 Aut o Auctions is?

14 A Yes. Insurance Auto Auctions is a conpany that

15 pi cks up sal vaged vehicles for insurance carriers, stores

16 t hem and auctions them

17 Q What is a sal vage vehicl e?

18 A A total loss, anything that State Farm has total ed,

19 t hey have a sal vage conpany pick it up and store it and send

20 it to auction.

21 Q s there a | abor rate -- w thdrawn.

22 Was there work done on this car by Md Island?
23 A Yes. We took the car in, we set up a folder, we

24 protected it in the yard, we accessed it and we revi ewed the

25 charges, we dismantled it for the appraiser, and we
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1 forklifted it in and out of the shop.

2 Q Were you paid a labor rate for that work in

3 connection with the car being total ed?

4 A Yes. W were paid $120 an hour.

5 Q When was that?

6 A Very recently, actually. No, let's see. Date was

7 9-4 of '18.
8 Q W' ve been focusing on a | ot of recent cases with
9 the exception of one from 2013. Sone of them have been paid

10 directly to State Farm sone of them have been to

11 deal erships. | want to bring your attention now to years
12 prior to where we are just to set sone context. |In that
13 regard, 1'll bring your attention to what is in evidence as

14 Exhi bi t - SS.
15 (Wher eupon, Defendant's Exhibit-SS was marked into

16 evi dence.)

17 COURT OFFI CER.  Showi ng the wi t ness.

18 Q Have you had a chance to reviewit?

19 A Yes.

20 Q What is it that you' re | ooking at?

21 A |"m | ooking at an estimate provided by State Farm

22 to repair M. Parker's vehicle back in 2011.

23 Q And who was that sent to?

24 A Md Island Col lision.

25 Q And the year was 20117
ph
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Correct.

What's the | abor rate paid in 20117

$80 an hour.

So nore than what they're payi ng now?

Yes.

Has it gotten |less conplicated to fix cars in the

| ast seven years?

involved in the loss that we di scussed and this is the

9th c

you.

Q

Exhi bit - L.

evi dence.)

Q
Exhi bi t - L?

o >» O > O

ar

MR TOVBKY: (bjection.

THE COURT: It is the 9th and the last. Thank

Let's tal k about the car that

(Wher eupon,

M. MGuvran,

Yes.

COURT OFFI CER.  Showi ng the wi t ness.

What car is reflected on that

Courtney Pope's 2015 Arnada.

The car that fornms the basis of this case?

Yes.

What's the date of that bill?

Defendant's Exhibit-L was nmarked into

have you had the chance to review

This is not the car

i s being discussed,

itenf
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1 A June of 2017.

2 Q And who is it fronf

3 A Rockaway N ssan.

4 Q And why was Rockaway N ssan perform ng work on this
5 car?

6 A W sent it down to themto clear the defaults, to
7 do the headlights, to do an alignnent, and to work on the

8 mechani cals for the car. 1t was having starting issues.

9 Q So on this particular car in this particul ar case,
10 what did N ssan charge for the work on this particular

11 vehi cl e?

12 A 125 per hour.

13 MR, KLEIN: Your Honor, we have gone through
14 sone of these exhibits just as exanples. | would just
15 bring your attention to the fact that Exhibits AA

16 t hrough XX are all along these |ines.

17 THE COURT: Under st ood.

18 Q M. MGauvran, | want to switch gears away from
19 | abor rates for a nonent -- one nore issue on |abor rates.
20 THE COURT: O f the record.
21 (A discussion was held off the record.)
22 Q On the issue of |abor rates, when a car is declared
23 a total loss by the insurance conpany, what is your
24 under st andi ng of the obligation of you and of the insurance
25 conpany to resolve the issue of paynent for work perfornmed?
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1 A W' re obligated to negotiate the damages and

N

mtigate the claim

3 Q What i s your understanding of the insurance

4 conmpany's obligation?

5 A To do the sane and pay the bill.

6 Q What do you nean "to do the sane"?

7 A To mtigate the loss, not delay it, get it paid

8 right away and to negoti ate the danmages.

9 Q What do you nean by "negotiate"?

10 A Well, their responsibility, according to the State
11 | nsurance Departnent, is to --

12 THE COURT: 1'mgoing to strike that. You can
13 tell nme what the custom and practice is in the industry.
14 You're not -- you may be qualified in the outside world
15 to tal k about | nsurance Departnent regul ations, but in
16 ternms of the courtroom you're not qualified to talk

17 about that.

18 THE W TNESS: Under st ood

19 Q M. MGauvran, please |imt your testinony to the

20 custons and practices that you' ve observed in your 30 plus
21 years in the industry.

22 A When a car is declared a total loss, we wite up
23 t he charges and the insurance conpany pays them

24 Q And how are | abor rates discussed in those

25 negoti ati ons?
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1 A | wite the final bill and a demand at our | abor
2 rate, and the insurance conpanies pay it. W are inclined to
3 negoti ate when requested, but they do pay our rates.
4 Q And that's for rates on work perfornmed up to a
5 |total lo0ss?
6 A That is correct, including storage.
7 Q Descri be the extent to which State Farm negoti at ed
8 | with you here on that |abor rate.
9 A They did not. There was no negoti ati on.
10 Q What do you nean by that?
11 A They refused.
12 Q Can you bring us into those discussions?
13 A Yes. | received a phone call fromthe insurance
14 conpany's office to negotiate the claimand pay it, and
15 said, "How would you like to negotiate it?" They said,
16 "Well, you wote a bill for" --
17 MR, TOVBKY: (bjection to this testinony.
18 This is wth sonebody el se who is not on the stand.
19 THE COURT: Yes, that's hearsay. Sustained.
20 MR. KLEIN. We're not introducing it for the
21 truth of what anyone said. W are introducing it for
22 the fact that this conversation occurred to show that
23 there was no good faith negotiation on the insurance
24 conpany's part.
25 THE COURT: Well, but that's not what he said.
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1 He started to tal k about what they said, so he can say

2 that they refused to negotiate, that's being used to

3 prove that fact, but in ternms of what they said, it is

4 bei ng used to prove the truth of the matter.

5 MR KLEIN. Ckay, | have an objection to that.

6 THE COURT: Al right, 1'll note your

7 exception.

8 Q Just to wap that point up, the |labor rate that

9 State Farminitially offered to pay, to what extent did they

10 negotiate that rate with you?

11 A There was no negoti ati on.

12 Q Now | would like to switch gears to repl acing

13 parts. W touched on it earlier. Md Island' s practice you

14 testified earlier was to replace CEM is that correct?

15 A Yes.

16 Q Is that what you did on Ms. Pope's vehicle?

17 A Yes.

18 Q And part of the equation of calculating what is --

19 what the cost of replacing parts is, can you describe for a

20 nmonment what a sublet is?

21 A Parts that are parts or |abor that is sublet out to

22 a different |ocation, an exanple being a sunroof. Excuse ne,

23 a convertible top. |If you sublet it to an uphol stery shop,

24 that would be a sublet bill. |If you send the car to a dealer

25 for an alignnent and resets, that would be a sublet bill. If
ph
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you send a car out to have glass installed to a glazier, that
woul d be a sublet bill.

Q So what is the nature of Md Island s rel ationship
to the sublessee in that case, the conpany that you're
sending the car to on a tenporary basis?

A In the case of the Nissan, if you send it to the
deal er for the sublet work, you're responsible to ensure that
that work is done correctly, so --

Q Who is "you"?

A Md Island is responsible, MV.B. Collision is
responsi ble for the work done, in this case, by Rockaway
Ni ssan; whereas when the N ssan bill is paid and submtted to
t he i nsurance conpany, the insurance conpany is responsible
for a 25 to 33 percent markup on that bill to ensure the
warranty and insurance on the work done by the subl et
conpany.

Q So just to illustrate, you send a car out to
Ni ssan, any Nissan, and they perform sone services that turn
out to mal function and there's a terrible accident, is Md
| sl and responsible for that?

A Yes.

Q So what does Md Island do to accommodate for that
risk that it is bearing?

A That's what the markup is for. The markup covers

the i nsurance and warranty of the repairs sublet out.
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1 Q And if you didn't charge it, what would it nean?

2 A W woul d be doing it on the cuff. It would be on
3 us.

4 MR KLEIN:  Your Honor, I"'mtrying to narrow
5 it down to the issues that are in dispute. One of the
6 i ssues that the insurance conpany has highlighted

7 pertains to these markups that M. MGauvran is

8 describing now So | would like to draw his attention
9 back to Exhibit-E, which is a copy of the final bill.
10 Q |"mgoing to draw your attention to three entries
11 that State Farm has highlighted. The first one is 108, and
12 then the last two are the last two entries on the final bill,
13 147 and 148. | think it would be hel pful if you could sinply
14 describe the nature of each of these entries on the final

15 bill starting with the earliest.

16 A Wul d that be nunber 108?

17 Q Yes. So 108 describes Auto Haus. W is Auto
18 Haus?

19 A Auto Haus is a nechanical shop.

20 Q Who owns Aut o Haus?

21 A Robert Jesberger.

22 Q Who owmms Md Island collision?

23 A Robert Jesberger.

24 Q Where is Auto Haus?

25 A It's in a separate area.
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1 Q What kind of work is perfornmed at Auto Haus as

N

opposed to Md Island?

3 A Al'l nechanical at Auto Haus. Al body work at Md
4 | sl and.

5 Q In fact, if the witness can be shown Exhibit-F, it
6 m ght help to further clarify.

7 (Wher eupon, Defendant's Exhibit-F was marked into

8 evi dence.)

9 COURT OFFI CER:  Showi ng the wi tness.

10 Q Pl ease describe entry nunber 108 on the final bill,
11 and if the Auto Haus final bill in front of you, Exhibit-F,
12 is helpful, | invite you to incorporate it into your answer

13 to the extent hel pful.

14 A Yes, the Auto Haus bill is for all the mechani cal
15 work done to the left rear suspension and sub frame, all the
16 mechani cal work done to the vehicle at hand for Courtney

17 Pope.

18 Q And the final entry, the final tw entries that

19 State Farmindi cated as concerning 147 and 148 on the State
20 Farmfinal bill?

21 A 147 is Rockaway Nissan and 148 is for Certified

22 Towing. Certified Towi ng was paid 490 to tow the car back
23 and forth to Rockaway N ssan. The Rockaway N ssan bill, 147,
24 shoul d appear in that line itemas 2,899.02 but evidently the

25 conputer glitched and duplicated the Iine itemin the one
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1 bel ow it, 148.
2 Q So let ne take those in turn. The tow bill that
3 you described first, if we could show the w tness Exhibit-P,
4 pl ease, to correlate to that bill.
5 (Wher eupon, Defendant's Exhibit-P was marked into
6 evi dence.)
7 COURT OFFI CER  Showi ng the wi t ness.
8 Q M. MGauvran, take a nonent to review those tow
9 bills, please.
10 THE COURT: | have three pages here with three
11 different dates. |I'msorry, there are two pages.
12 MR, KLEIN. Are they the sane though?
13 THE COURT: Yes.
14 MR KLEIN. So this is the 225 or 4907
15 THE COURT: 490 and 225.
16 Q M . MGauvran, have you had a chance to review
17 | those tow bills?
18 A Yes.
19 Q And what's different about thenf
20 A The tow bill dated 3-27-17 was the initial tow on
21 when the car was brought in fromthe ower's residence, and
22 t he second tow at 6-12-17 was when it was towed to and from
23 t he deal er.
24 Q Wiy was it at the dealer?
25 A For the alignnent and resets and the repair work at
ph
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1 Rock Ni ssan.

2 Q And so the total for that tow ng was?

3 A 225 and 490.

4 Q Can you identify on the final bill where those

5 entri es appear, please?

6 A The 490 is line 147 and the 225 is at |ine 106.

7 MR TOVBKY: For the record, State Farm has no
8 objection to the 225 tow. | believe that was part of

9 what was al ready paid.

10 Q You nentioned a nonent ago that there was a m st ake

11 because 490 is actually entered tw ce.

12 A Correct.
13 Q The 490 that appears first,
14 A The 490 that appears first s

15 2,899. 02.

16 Q From wher e?

17 A From t he Rockaway deal er bill

18 Q The Ni ssan Rockaway deal er bill?

19 A Exhi bit-L

20 Q The one that you were describing a nonent ago?

21 A Yes.

22 THE COURT: I'msorry, I'ma little confused
23 now. A nonent ago | believe the witness said that the
24 error was that the bill for 490 was entered tw ce. Now
25 we' re tal king about a 28 odd hundred dol lar bill

what is the nm stake?

houl d actual ly be
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1 MR KLEI N: So he can el aborate or | can.

N

THE COURT: If you can have himclarify it, it

3 woul d be hel pful.

4 Q kay, so I'll ask it in tw parts. First, why does
5 t he nunber 490 appear twice at the end of that bill?

6 A When | typed in the last entry at 148, | typed in a

7 dol | ar amount of 490. Sonetines in the conmputers when you

8 click on the box it clicks both boxes and you type in the 490
9 it overrides your previous entry. M previous entry on |ine
10 147 was for $2,899, but when | put the entry into |ine 148,
11 it deleted that previous entry and replicated it tw ce at

12 490, an error

13 Q Your Honor, if you'll excuse the |eading question,
14 but the first entry was neant to be a bill reflecting the

15 anount paid to N ssan Rockaway; is that right?

16 THE COURT: | understand what he's saying.
17 A Correct, yes.
18 Q And the bill, to be clear, from N ssan Rockaway was

19 how nuch?

20 A Just shy of $3, 000, 2, 899.

21 Q So there was actually a m stake?

22 A Yes.

23 Q And did that m stake render the bill higher or
24 | ower ?

25 A Lower .

ph
88 of 142



| NDEX NO. 606797/2017

NYSCEF DOC. NO. 138 RECEI VED NYSCEF: 03/8292/ 2019

Brian McGauvran - Direct/Kl eln

1 THE COURT: | want to go off for a mnute.

N

3 (A recess was taken.)

4 THE COURT: Please be seated. All right, you
5 may conti nue.

6 MR KLEIN:. Thank you, your Honor

7 Q M. MGauvran, you said you have been enpl oyed at

8 Md Island Collision for a better part of 30 years, right?

9 A. Yes.

10 Q How was M d Island' s | abor rate determ ned?

11 W t hdr awn.

12 How was the $120 an hour | abor rate determ ned?
13 A. Back in 2011 we hired a forensic accountant to

14 break down our expenses and our enpl oyees and our parKking,

15 our overhead, the size of the property, al

16 out si de spots, and he hel ped us determ ne the val ue of the

17 storage inside and out, and the value of the |abor and the

18 | abor rates.

19 Q And it was determ ned that $120 an hour was what?
20 A Wul d be a good base | abor rate.

21 Q G ven the expenses?

22 A The expenses, the enployees, the facility, the

23 over head.

24 Q What woul d happen to your business if you had to

25 charge $49 an hour instead of 1207

(A discussion was held off the record.)

the inside spots,
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1 MR, TOVBKY: (ojection, calls for specul ation.
2 THE COURT:  Sust ai ned.

3 Q Could you turn a profit at $49 an hour?

4 MR TOVBKY: (bjection, calls for specul ation.
5 MR. KLEIN. He's worked for 30 years. He

6 knows the industry.

7 THE COURT: Well, he's indicated that he works
8 in terns of taking the process of the customer from

9 inception to conpletion. I'mnot certain that there's
10 been any di scussion of financial or business

11 partici pation

12 MR KLEIN:  Sure.

13 Q M. MGuvran, what is your job title?

14 A Ceneral manager.

15 Q And as part of your job description as general

16 manager, can you describe for the Court your role in the

17 fi nances of the conpany?

18 A Yeah, the bookkeeping departnment is run by two

19 | adies that work for ne. | oversee that departnent as well.
20 Q How fam liar are you with the profit margin of the
21 conpany?

22 A Rel ati vel y.

23 Q Are you famliar enough to know whet her you woul d
24 be able to turn a profit at $49 an hour?

25 MR, TOVBKY: Sane objection.
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1 THE COURT: 1'Ill let himanswer whether he's
2 fam liar enough, but I'mnot certain that that qualifies
3 him even if he says he's famliar. That's kind of a

4 very specialized field, being able to determ ne

5 profitability. |If you can qualify him please fee

6 free. 1'mnot preventing that, but | don't think that
7 guestion is going to do it.

8 MR. KLEIN. Could I have a nonment, please,

9 your Honor ?

10 THE COURT: Yes.

11 MR KLEIN: | think what he's testified to

12 about the famliarity wwth how the [ abor rate was

13 established is sufficient on the point.

14 No further questions for M. MGuvran

15 THE COURT: Al right, thank you. Are you

16 ready to do your cross?

17 MR, TOVBKY: Yes.

18 THE COURT: (Okay, M. Tonsky, you can proceed.
19 MR. TOVBKY: Yes, your Honor. Thank you.
20 CROSS EXAM NATI ON
21 BY MR TOVBKY:
22 Q Good afternoon, sir. How are?
23 A Very good. Thank you.
24 Q Before we get into this N ssan Arnmada that was
25 owned by Ms. Pope at the tinme of the collision, I want to go
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1 over a little bit sone of the other exanples that M. Klein

2 provided for different cars and different |abor rates.

3 Starting with the Audi of Lynbrook for @ ennys

4 | Tejada for the 2015 Audi. I'mgoing to try and do it in the
5 order -- the way he provided themto you.

6 A Exhi bi t - AA and BB?

7 Q Sir, you're |looking at the sane one? | just want

8 | to make sure.

9 A Yes.

10 Q So you testified that for specific things, this
11 woul d be the wheel alignnent, electrical, aimng the

12 headl i ghts, State Farm agreed to pay a higher rate than the

13 49/ 52.

14 A Yes.

15 Q Right?

16 A Yes.

17 Q Now, | ooking at the State Farm-- | guess this

18 | would be the final estimate from State Farm the one they

19 provi ded.

20 A For Carla David Rose?

21 Q Yes.

22 A 2015 Audi? It's 13 pages long with 241 itens.

23 MR KLEIN. W is the owner?

24 MR, TOVBKY: The owner is dennys Tejada.

25 Q It's fair to say that on a 241 line itembill --
ph
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1 A Yes.

2 Q -- State Farmagreed to pay a higher rate on only
3 three of those charges, correct?

4 A Yes.

5 Q Look at the next one, Andrew Wgfall. That is a

6 2015 Audi. Again, | believe that's the second one that you
7 have.

8 A Yes, | have it.

9 Q And this, again, you testified that State Farm

10 agreed, this is your testinony, to a higher electrical rate,

11 wheel alignnent rate and ai m ng headlights rate,

12 A. Yes.

13 Q Now, | ooking at the final bill, again

14 eight of 11, you see there is 193 different line itens,

15 correct, from State Farnf

16 A. Yes.

17 Q Again, they agreed to pay a higher rate on only

18 three of those, correct?

19 A Yes.

20 Q Ckay, noving on to the next one, M. -- | don't see
21 a last nane, it says Albert for a 2017 N ssan Maxima. | just
22 want to nake sure we are on the sane page. It's the --

23 agai n, from Rockaway, date of invoice is 11-19-18.

24 A Yes, | see that.

25 Q And, again, your testinony was that State Farm

correct?

this is page
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agreed to

ai m ng headl anps and nai nt enance, correct?

A Yes.
Q Now, again, |ooking at the final bill, which would
be -- it's going on to page eight into page nine, there is

197 different line itens on this one too, correct?

A | don't have that. |'msorry, what nane is --

Q It says -- service advisor says Albert and it was
fromJanes R ce and the owner is Tyrelle Coulter,
COUL-T-E-R?

MR KLEIN: MM and NN

A Found it.

Q Ckay, tell me when you're there.

A Ckay, go ahead.

Q Again, State Farm agreed, according to your
testinony, to a higher rate for the four wheel alignnent,
ai m ng headl anps and mai nt enance, but out of 193 things, |'m

sorry, 197 things, those are the only three things they

agreed to a higher rate, correct?

A Yes.

Q And the next one is owned -- the vehicle is owned
by -- says Rockaway Ni ssan owns it. This is a 3-30 invoice

for 2016 N ssan Arnada.

A
Q

pay additional |abor rate for four wheel alignnent,

Yes.

And, again, it was your testinony that State Farm
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1 agreed to a higher anount for the four wheel alignnent,

2 mai nt enance and ai m ng of the headl anps, correct?

3 A Four wheel alignnent, resets nornalization and aim
4 headl i ght s.

5 Q Three things; 129.95, 187.50 and 125, correct?

6 A Yes.

7 Q Looking at the State Farmestimate, there is 142

8 things on the line item and, again, they only agreed to pay

9 a higher rate on three of those, correct?

10 A Yes.

11 Q And their rate on all four of them you could take

12 a look at all four, the rate they provided to MV.B. was $49

13 for sheet nmetal, 49 for nechanical/electric, 52 for franme and
14 49 for refinish, correct?

15 A Yes.

16 Q So in the four exanples, the four cherry picked

17 exanples that M. Klein provided to you --

18 MR KLEIN:. Qbjection.

19 THE COURT:  Sust ai ned.

20 Q The four exanples that M. Klein provided to you,
21 even on those, on 90 sonething percent, 95, 96, | don't know

22 the math of fhand, 95 or 96 percent of the line itens State

23 Farmonly agreed to pay the 49/52 rate, correct?

24 MR, KLEIN. Qbjection to the description of
25 what the direct testinony was. This is not the ful
ph
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1 scope of the cars that he testified to.

2 THE COURT: Overruled. You can answer, if you
3 can.

4 MR, TOVBKY: Can you just repeat the question?
5 (The requested portion was read.)

6 A Correct.

7 Q Now, you sai d sonething on direct exam nation that

8 for other providers, other carriers, which I wll define

9 things like All State, Progressive, you did not nention these
10 by nanme, but I'mgoing to, Allstate, Progressive, you said

11 t hat when you have di sagreenents with | abor rates w th other
12 providers other than State Farm that those other providers

13 agreed to pay your |abor rates; isn't that correct?

14 A Yes.
15 Q But isn't it true that MV.B./Md Island is
16 involved with multiple litigations involving other insurance

17 conpani es over |abor rates?

18 MR KLEIN:. Qbjection.

19 THE COURT:  Sust ai ned.

20 MR. TOVBKY: |If he knows, he's a general

21 manager, if he knows that to be the case.

22 THE COURT: Wiat is the rel evance of any other

23 litigation?

24 MR, TOVBKY: Well, the relevance should be if

25 there's other litigation involving | abor rate for other
ph
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1 providers, that neans that his testinony that other

2 provi ders accepted the 120 | abor rate w thout exception
3 woul d be incorrect.

4 THE COURT: Yes, but we don't -- okay, if you
5 have a specific case, you can point to an instance where
6 ot her conpani es have paid different |abor rates, that's
7 fine, but in ternms of pending litigation, it's just

8 that, it's pending and it's litigation. W don't know
9 who's right and who's w ong.

10 MR, TOWBKY: It's not about who's right and

11 who's wong. His testinony was that whenever there is a
12 di spute between | abor rates, anybody besides State Farm
13 they pay them |If there is other litigation that he

14 knows about where there is a dispute over |abor rate and
15 they didn't pay it.

16 THE COURT: |'mnot certain that that was the
17 testinony. So maybe go back a step and verify that

18 issue, clarify that issue first.

19 MR TOVBKY: | don't have the testinony in
20 front of nme, but | believe | jotted it down correctly.
21 Q Was it your testinony that for the -- that besides
22 State Farm when MV.B./Md Island has a dispute invol ving
23 | abor rates with other insurance carriers, that the other
24 i nsurance carriers pay the stated | abor rate that MV.B. has?
25 A No, that was not ny testinony.
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1 Q | believe it was, but, anyway, it's -- we'll go

2 fromthere.

3 Do you know of any other instances, forget about
4 l[itigations, do you know of any other instances where M V. B.
5 has had an issue with other insurance carriers over |abor

6 rate?

7 MR KLEIN:. Qbjection.

8 THE COURT: Overrul ed.

9 A Yes, we have.

10 Q So it's fair to say that it's not just State Farm

11 that at tines objects to the |abor rate that

12 isn't that true?

13 A Wel |, the question you're asking sounds doubl e

14 negative. You're saying isn't it.

you set forth;

15 Q Isn't it true that MV.B. has had conflict, not

16 litigation but conflicts with other insurance conpani es over

17 | abor rate?

18 A Yes. That's the nature of the beast.

19 MR KLEIN. Again, objection to the |line of

20 i nquiry about other cases. He's using conflicts now

21 instead of litigation, but I think the point is the

22 sane.

23 THE COURT: No, the point is not the sane.

24 W' re tal king now specifically about their business

25 practice and whet her or not they have had these disputes
ph
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over the | abor rate, whether that's an issue.
MR KLEIN  Okay.
Q Is it fair to say that you had these sort of
di sputes with the Allstate insurance conmpany at any tine in
the past, let's say three years, not a litigation but a

di spute over labor rate with Allstate in the last three

years?
A Yes.
Q Sanme question in the last three years with

Progressi ve | nsurance Conpany?

A No. They negotiate the rates.

Q How about Nati onw de?

A They negotiate the rates.

Q They have never had a conflict with you? They
never got to the point where you could not reach a concl usion
that was satisfactory to both sides?

A Not to ny recollection.

Q Any ot her insurance conpanies, besides Allstate and

State Farm that you've had issues wth?

A Li berty Mitual .

Q Anybody el se?

A Not that | could think of, no.

Q Of the top of your head at |east, you can state

Al l state, Liberty Muitual and State Farm M V.B. has had

i ssues over |abor rates that has not been nmutually satisfied
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1 on a clainf

2 A Yes.

3 Q Now, during your direct examnation with M. Kl ein
4 |you indicated that initially JimR ce or Janmes Rice, a State
5 Farm esti mator, cane and gave you an estimate, correct, the

6 initial estinmate for the vehicle?

7 A Yes.

8 Q And, give or take, that estimate was a little over

9 | $10, 000, correct?

10 A Yes.

11 Q Correct me if I'"'mwong, the point of an estinate
12 by any estimator, any estinmator would be to repair the

13 vehicle to the pre-loss condition for the anmount stated; is
14 that correct?

15 A I "' m not understanding that question.

16 Q Okay. In general, the point of an estinmate when

17 witten by the insurance conpany is for the car to be

18 returned to pre-loss or as close to pre-loss condition as

19 possi bl e for that amount of noney, correct?

20 A Yes.

21 Q So when he gives you an estimate of 10,000 or so

22 dollars, obviously you can't read his mnd, but the belief is
23 that that was his belief on how nuch it would cost to fix the
24 vehicle, correct?

25 A. Correct.
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1 Q And you indicated that -- you believe that was

N

massively | ow, correct?

3 A Correct.

4 Q And you testified that you believe your estimte --
5 " mgoing to step back a second.

6 You have been doing this for a long tine, correct?
7 A Yes.

8 Q And you deal with estimators frominsurance

9 conpani es?

10 A Yes.

11 Q And you can | ook at a car -- have you ever
12 i nspected a car yourself?

13 A | worked for GEICO inspecting vehicles, yes.
14 Q So you know how t he process is done?

15 A 100 percent.

16 Q And isn't it true that you stated on direct

17 exam nation that you believed that the estimate, the correct

18 estimate to repair that car to pre-loss condition was

19 | $25, 0007

20 A Wel | over, yes.

21 Q You didn't say "well over." You said $25, 000,

22 didn't you?

23 A Correct.
24 Q So your own estinmate was $25, 000
25 A Yes.

right?
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1 Q But as you're sitting here today, you through
2 MV.B., M. Jesberger through you, want State Farm or
3 sonebody to pay $51,000 in repairs for that sane car?
4 mean, that's what the |ien anmount says, so --
5 A | didn't know if that was a question.
6 Q | said -- | thought | said "isn't it true."
7 Isn"t it true as you're sitting here today MV.B
8 t hrough their own lien is requesting 51,000 total dollars,
9 around that, for the repair of the 2015 N ssan Arnmada?
10 A Yes.
11 Q That's $26, 000 over your own expert estimate; isn't
12 that correct?
13 A Correct.
14 Q Now | want to go back to the first day that you net
15 Ms. Pope. Ckay?
16 You indicated that was March 28th of 2017, correct?
17 A Yes.
18 Q And | believe fromeither the opening statenment or
19 | the direct exam nation that the accident itself was on March
20 27th, 2017, correct?
21 A | don't know the exact date.
22 Q It was indicated -- well, what if |I told you the
23 acci dent was the day before and she brought the car in on
24 March 28th for the first time, would that sound accurate?
25 A | believe we towed it in, but yes.
ph
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1 Q So on March 28th, 2017 the vehicle was brought to
2 M V.B. under sonme -- in sone respect?

3 Yes.

4 Q | believe it was actually a tow that was tal ked

5 about on direct exam nation, correct?

6 A Yes.

7 Q And you indicated that when you first net

8 Ms. Pope -- well, wthdrawn.

9 When Ms. Pope first canme into MV.B. on March 28th

10 you were there to speak to her, correct?

11 A. Yes.

12 Q And you had her -- she had to fill out certain
13 forms in order for you, for MV.B. through you to accept the

14 car in to start doing anything on it, correct?

15 A. Yes.

16 Q Isn"t it true if she did not sign those fornms you

17 woul d have said we can't accept your car,

18 bringing the car here, we're not going to repair it; isn't

19 that correct?

we can't accept you

20 MR KLEIN. Qbjection, calls for speculation.

21 THE COURT: No, it's overruled. He's asking

22 what the w tness would have done.

23 A Coul d you rephrase?

24 Q Sur e.

25 In a scenario where Ms. Pope cane in and refused to
ph
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1 sign the docunents that you indicated she did sign, would

2 M V. B. have agreed to accept the car and repair it dependi ng
3 on the estimtes?

4 A Wll, if she didn't want us to fix it, why would we
5 accept it?

6 Q For exanpl e, she signed -- she checked $120 for

7 | abor rates on March 28th. |If she refused to sign that, what
8 woul d you have done?

9 A Well, if she refused to sign it, it would be

10 refusing for me to assign the car so then | would not fix her
11 car.

12 Q Sanme question for the direction of paynent form

13 use of original parts, authorization for deal er services,

14 those are things that a new potential client nust sign in

15 order for you to have an agreenent with themto repair the

16 car; isn't that correct?

17 A No.

18 Q It's not correct?

19 A No.

20 Q So if she refused to sign any one of those

21 docunents, you would have still accepted the car and started

22 doing repairs after receiving the estinmate?
23 A Yes. W don't have to receive direct paynent. W
24 do need a DR in order to represent the young | ady, so we have

25 to have a DR, we have to have authorization to repair.
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1 Those two are a nust.

2 Q So the designate the representative form \Wat is
3 |that?

4 A That allows you to go over the car with the

5 apprai ser, stepping into her shoes as the appraiser.

6 Q And then you' ve already nentioned the use of the

7 original parts. You nmentioned that N ssan nust use origina

8 parts, and you guys used original parts?

9 A Correct.

10 Q So those things she has to sign before -- before
11 you guys w Il accept her vehicle for repairs?

12 A It's not required. She needs to acknow edge that

13 we explain it to her. The signature is just a formality of

14 her acknowl edging that | told her that we w ||

15 parts on her car.

16 Q So focusing directly on the formwhere she agreed
17 | to pay the $120 | abor rates, if she refused to sign that, you

18 woul d not have agreed to accept the car and repair it,

19 correct?

20 A | f she does not authorize ne to repair the car,

21 there is nothing further we can do.

22 Q Now, until your -- again, focus on the last couple
23 of years. How often does a custoner -- w thdrawn.
24 It's not very often that a custonmer wll nake you

25 anmend that form correct, the anount of noney for |abor rate

use origina
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1 per hour?

2 A They will not make ne anend ny posted rates, no.

3 Q So in this exanple Ms. Pope either signed off on

4 | $120 an hour for the repair of her N ssan Armada or you woul d
5 not have accepted the car; isn't that true?

6 A No, | don't believe that.

7 Q Wel |, then how would you have gotten to repair the

8 car, if she doesn't agree to the 120? | would inmagi ne she's

9 not going to agree to a nore expensive rate. You would have
10 had to cone down in order for you to agree to repair her car.
11 A She's acknow edging the rates that we charge to

12 repair the car, so she in fact acknow edged those rates.

13 Q | understand that. Wat |I'msaying is if a

14 custonmer -- let's say, for exanple, so we don't specul ate,
15 Courtney Pope cones in and says, | want you to repair ny car
16 but 1'm not paying $120 an hour for it, I'Il only agree to

17 95, would you have accepted that and accepted her car for

18 repair?

19 A | f she wanted to negotiate the rates with ne and
20 she was paying for the car to be repaired, | would negotiate

21 the rates with her, yes.

22 Q But that did not happen in this case, correct?
23 A She did not ask ne to.
24 Q And this docunent was signed on March 28th, 2017,

25 correct?
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1 A. | believe that's what the record states.

N

Q You coul d take a | ook. The answer is yes, but you

3 coul d take a | ook.

4 A. March 28th, 2017.

5 Q And according to all the estinmates, every docunent,
6 |the date of loss is indicated as March 27th, 2017, correct?

7 MR KLEIN: Objection. Wat docunents are you
8 referring to?

9 THE COURT:  Sust ai ned.

10 Q The estimates that you were | ooking at, can you see

11 what the date of loss is on those estimtes?

12 A Exhibit-Y says the date of |oss was 3-27 of '17.
13 Q So the next day the vehicle was brought to you via
14 a tow either by Ms. Pope or through an authorized person to
15 tow that vehicle, correct?

16 A | don't know the date of the tow | could | ook

17 that up for you

18 Q This is the initial tow.
19 A 3-27-17.
20 Q So within a day of the accident the vehicle was in

21 your shop and she's agreed to pay $120 an hour for | abor
22 rate, correct?
23 A Yes.
24 Q Now, at that tinme there had been no State Farm

25 estimate, correct?
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1 A. Correct.

N

3 who works for MV.B., had anybody opened the car up, you
4 know, taken off any parts of the car to do an internal

5 i nspecti on?

6 A No.

7 Q So the only thing that -- I'Il ask you directly,

8 the only thing you had done to the car was | ook at it, you
9 had | ooked at the outside of it and you coul d make your own

10 estimates about the anmount of repair that needed to be done,

11 correct, based on your experience?
12 A Yes.

13 Q All right, now, is it true that | abor

14 differ based on the type of car and the type of work done?

15 A Yes.

16 Q But you indicated that -- is your base rate 1207?
17 A Yes.

18 Q Wul d you ever agree -- sorry, wthdrawn.

19 Forget about agree, would you ever wite an

20 estimate under $120 an hour for a vehicle of this type?

21 A Yes.

22 Q Wiy woul d you do that?

23 A If | negotiated with the conpany, | negotiated with
24 a consuner a different rate, | would wite it at that rate.
25 Q Wuld you wite a different rate if you had not yet

Q And at that point, had you -- had you or anybody

rate can
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1 agreed to a price with, let's say, for exanple, State Farnf

2 | Wuld you cone down from120 to a lower rate even if you had
3 not had an official agreement with the insurance conpany?

4 A No.

5 Q Do you know if you' ve done that recently with any
6 State Farm-- with any vehicles that were inspected by State
7 Far nf

8 A If | have done what recently?

9 Q Lowered the rate down from 120 to -- down under

10 1207

11 A I f you could repeat the entire question.

12 Q Sur e.

13 In the | ast couple of years, have you voluntarily
14 | onered the -- your labor rate from 120 to a | ower nunber

15 W t hout an agreenent with the insurance conpany?
16 A |"msure | have.
17 Q And you've accepted | abor rates of $85 an hour,

18 correct?

19 A Yes.

20 Q And 757

21 A Yes.

22 Q Isn't it true that from State Farm you accept ed

23 rates as | ow as $49 an hour?
24 A. | don't recall that.

25 Q What about with other insurance conpanies, have you
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1 accepted a rate of |ower than $120 from ot her insurance

2 conpani es? Again, Allstate and let's say Liberty Mitual as
3 exanpl es.

4 A Accepted or taken it?

5 Q |"msorry, witten, witten the estimte | ower than
6 120.

7 A | would have to look. | don't -- it's a --

8 Q Ckay.

9 MR, TOVBKY: Your Honor, | actually have an
10 exhibit inline wwth the types of exanples that

11 M. Klein provided to his wtness.

12 THE COURT: Has this been marked in?

13 MR, TOVBKY: This has not been pre-nmarked yet
14 because | wasn't sure if | was going to use them

15 MR KLEIN: |'ve never seen them

16 THE COURT: |If you're going to -- show a copy
17 to M. Klein and let's mark it for ID

18 (Whereupon, Plaintiff's Exhibits 13 and 14
19 were marked for identification.)
20 COURT OFFI CER.  Showi ng the wi tness Exhibits
21 13 and 14 for |D.
22 Q | would like you to | ook at what's been marked as
23 Exhi bit-13. Do you recogni ze what you're | ooking?
24 A Yes, | recognize it.
25 Q Isn't it true that this is an estimte that you
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1 provided, that MV.B. provided for a 2017 N ssan Sentra for a
2 custoner, N ck Lanon-Defiguera, DDE-F-1-GUE-RA and the

3 | estimate was created on June 5th, 2017; isn't that correct?

4 A |'msorry, you have to ask the question again. Are
5 you saying | created it?

6 Q This is an estinmate created by Md Isl and

7 Col l'i sion, correct?

8 A By Md Island Collision, yes.

9 Q Not necessarily by you but soneone that works under
10 your auspi ces?

11 A Yes.

12 Q Now | would like you to | ook at page four. Isn't
13 it true on this vehicle, again, this is right around the sane
14 tine as the Nissan Altima, N ssan Arnada, |'msorry.

15 THE COURT: Has this docunment been marked into
16 evidence yet or is it only marked for ID? You'll

17 sti pul ate?

18 MR KLEIN. | have no objection to this com ng
19 in.
20 THE COURT: Al right.
21 (Whereupon, Plaintiff's Exhibits 13 and 14
22 were marked i nto evidence.)
23 Q Isn't it true that the | abor rate on your estinate,
24 | MV.B.'s estimate is $95 for |abor?
25 A You're losing ne on the "isn't." Is it not or --

ph
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1 t he doubl e negati ve.

2 Q The way you do a cross, you say "isn't it true" and
3 things like that. I1'msorry that |I'mnot saying -- sorry

4 that 1"'msaying it way.

5 Isn"t it true that your estimate for your |abor

6 rate for labor for body was $95 for the vehicle, correct?

7 Md Island's estimate was at 95.

8 Q And for labor for refinish was 75, correct?

9 A That is correct.

10 Q And for franme was 95, correct?

11 A Correct.

12 Q And | abor for nmechanical was 95, correct?

13 A Correct.

14 Q Now | would like you to | ook at Exhibit-14, which
15 is the State Farmestinmates for the exact sane car.

16 THE COURT: |'msorry, the sane exact car as
17 what ?

18 MR, TOWBKY: I'msorry, it's for the sanme car
19 that we just tal ked about, the 2017 N ssan Sentra that
20 the Md Island estinmate was nade.
21 THE COURT: Wiy would there be two insurers
22 for the same car?
23 MR, TOVBKY: No. This person Nick is the
24 i nsured, Ni ck Lanon-Defiguera, he is the custoner.
25 THE COURT: R ght.
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1 MR TOVBKY: |In both.

2 THE COURT: | see. Two different cars though?
3 MR TOVSKY: No. |It's the sane car, so one of
4 themis the Md Island Collision estimate and the ot her
5 is the State Farmestimate for the sane car.

6 THE COURT: Under st ood.

7 MR TOVBKY: | apol ogi ze for the confusion.

8 Q Looking at the final -- |ooking at page eight of 10
9 on the second to last -- I'msorry, go fromthe back seven --

10 seven pages fromthe back, there is a State Farm | abor rate
11 on their estimte, do you see that?

12 A Yes.

13 Q Isn't it true that the | abor rate for sheet netal

14 is $49?

15 A Yes.

16 Q And for nmechanical/electrical, $49?

17 A Yes.

18 Q Frame, 517

19 A Yes.

20 Q And refinish, 49?

21 A Yes.

22 Q Now, this is not an exanple of one of those cases

23 where you had already cone to an agreenent with the other --
24 Wi th the insurance conpany, correct, on a | abor rate?

25 A. | can't tell because neither these are final.
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1 Q Ckay, well, | could tell you right now, and counse
2 should be famliar with it, this is actually part of another
3 lawsuit that MV.B. and State Farm-- | have the index

4 nunber, if you need it.

5 MR KLEIN:. Qbjection.

6 THE COURT: It's a Court docunent?

7 MR. KLEIN. | haven't seen it [''mnot the

8 counsel of record on that case. | object to it being

9 referred to as sonething that we're famliar with

10 THE COURT: In any event, the fact that there
11 is alawsuit over it is not relevant here. The

12 question, which you asked, which I think is still open,
13 i s whether they had reached a resolution on this rate.
14 Q Ckay, 1'll ask it this way.

15 As far as you know, has there been a resolution

16 between MV.B. and State Farmon the |l abor rate for this car,

17 the 2017 Ni ssan Sentra?

18 A. | believe not.

19 Q So this is an exanple of one where MV.B.'s | abor

20 rate canme down without an agreenent with the insurance

21 conpany; isn't that correct?

22 A No.

23 Q It's not correct?

24 A No.

25 Q You just said that there was no agreenent between
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M V.B. and State Farm correct?
A That's correct.
Q So this would be an exanple of a case where there

was no nutual agreenment before you | owered your |abor rate?

A No. It's two different situations you're talking
about .

Q Pl ease expl ai n.

A Wll, if we attenpted to negotiate with M. Rice on

this car and we attenpted to negotiate to 95, we would | eave
it at our attenpted negotiate rate. |If | attenpted to

negotiate from 125 to 95 and ny | ast di scussion was where

M. Rce was 125, | would personally |leave that. | would go
down to the 95. | would not go back to the 125. In this
case, it was not mne, | did not negotiate it. | couldn't

tell the thoughts that were going through --
Q kay, all right. Now, for this vehicle, State Farm
-- we've gone over this before, but State Farmcane in
multiple times concerning this car witing multiple
suppl ements and nultiple estimtes, correct?
THE COURT: \Which car?
MR, TOVBKY: (Going back to the 2015 N ssan
Armada, the one at issue.
A Not this one. The Arnada?
Q | apol ogi ze. There were nmultiple inspections and

estimates witten by State Farmto you guys, correct?
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1 A Correct.

2 Q | believe you said there was 10 or
3 | that correct?

4 A Maybe 11 or 12, yes.

5 Q Were you present for the initial estimate done by
6 |JimR ce, the $10,000 one that we discussed earlier?

7 A Yes.

8 Q Isn"t it true that M. Rice handed you t hat

9 estimate at that tinme?

10 A No.

11 Q It is not true?

12 A No.

13 Q How does it work, does he hand you a piece of paper

14 or does he upload it?

15 A He hands it to the young lady sitting in front of
16 ne.

17 Q Wul d that be N cky (phonetic)?

18 A Yes.

19 Q And do you get a copy of that estimate from your

20 enpl oyee?

21 A Yes. It goes into the conputer file, in the

22 witten file.

23 Q You were able to ook at that initial estimate

24 before any additional estinmates were done, correct?

25 A. Yes.

11 total; is
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1 Q And on that initial estimate, the |abor rate was 49
2 | for the three and then 51 for the -- for -- the little higher
3 rate?

4 A Yes.

5 Q Isn"t it true you did not object to M. Rice

6 directly about that |abor rate?

7 A M. Rice knows we have a standi ng objection.

8 Q | just asked you a question.

9 A | don't recall.

10 Q Were you present for the supplenent done by M ke
11 Thiele on April 11th, 2017? That would be the first

12 suppl enent after the initial estinate.

13 A | don't recall.

14 Q I f you were not handed it directly, would it make
15 sense to you that it was given to sonebody at MV.B. and

16 upl oaded into the systemlike the estimate?

17 A Yes.

18 Q And at that tine did you contact M ke Thiele and
19 object to a |labor rate in the initial supplenent?

20 A | do not recall.

21 Q Now, at sone point MV.B. prepared a lien in

22 connection with this car, correct, the 2015 N ssan Arnmada?
23 A Yes.

24 Q Looking at the lien where it says garage nan

25 signature, that is your signature, correct?
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1 A My copy is pretty bad.

2 Q My copy is as well. I'Il ask it a different way.
3 Do you recogni ze that as being your signature?

4 A It coul d be.

5 Q Whul d anybody el se have signed this besides

6 | yourself or M. Jesberger?

7 A Normal Iy I would sign them

8 Q Normal | y you woul d sign thenf

9 A Yes.

10 Q It's fair to say that you want to sign these lien

11 docunents with accuracy, correct?

12 A. Yes.

13 Q Because this is going to be an official docunent
14 t hat sonebody, whether it's the judge or sonebody else, is

15 going to use to either validate or invalidate the lien,

16 correct?

17 A. Correct.

18 Q Now, on this lien there is a section where it says

19 estinmated val ue, correct?

20 A. Correct.

21 Q And the estinmated value of the vehicle on the lien

22 t hat you prepared is $36,000, correct?

23 A. That is correct.

24 Q Now, are you the one who nakes that determ nation

25 or sonebody else in terns of the estimated nmarket val ue of
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1 the vehicle that goes onto the |ien?

2 A It says estimted val ue, not estimated narket

3 val ue.

4 Q | apol ogi ze, estinmated value. Are you the person
5 that wites that 36,000 or sonebody el se?

6 A | told themestimted value as is on ny yard at

7 | 36, 000.

8 Q It was your estimation or sonebody el se gave you

9 that estimation and you put it down?

10 A No, | gave themthat estimation.

11 Q When you say "gave themthat estinmation," gave who?
12 A The lien conpany that cane in and did the lien.

13 Q So did you do an independent analysis on what you

14 believed to be the estimated val ue of that car at the tine of

15 the lien?

16 A. | did the estimted value of what the car was that

17 was sitting in our yard at that point.

18 Q |s that before being repaired or after?

19 A No, as it sits that day. [It's not

20 the |l oss, not the value after the loss. The value of the

21 sal vage sitting in the yard.

22 Q So on the lien itself, again, the docunent M V. B.
23 wants to utilize to either validate this lien or | guess to

24 validate the lien and get whatever noney you believe you're

25 | entitled to says $50, 728. 44, correct?

t he val ue before
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1 A Ckay, yes.

2 Q And the estimated value is $36, 0007

3 A Correct.

4 Q So on the lien itself, you're requesting that the
5 lien be validated even though the anobunt of the lien is over
6 $14, 000 nore than your own estimate for the car?

7 A The value of the car is for the value of the junk
8 sitting inthe lot. I1t's not the value of the car.

9 Q The junk sitting on the lot?

10 A Yes, the salvage, the vehicle that's sitting in the
11 yard. It's the value of the vehicle at present, not the

12 retail value of the vehicle.

13 Q It had been repaired by this point, correct?

14 A | nconpl et e.

15 Q | nconpl et e?

16 A | nconpl et e.

17 Q | nconpl et e?

18 A | nconpl et e.

19 Q What percentage woul d you say you had repaired, it

20 had been repaired?

21 A 95 percent.

22 Q So 95 percent had been -- when you say "repaired,"”
23 is that back to pre-loss condition?

24 A | believe it was not at that tinme. Wen the lien

25 was placed, it was not at pre-loss condition.
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1 Q "' m | ooking when the lien was pl aced

2 be -- it says 7-1-17, correct?

3 Yes, 7-1-17.

4 Q And by that time State Farm had deened it a total

5 | oss, correct?
6 A. That is correct.
7 Q Sois it fair to say that no additional work had

8 been done on the car fromJune 7th or June 5th or June 7th of

9 2017 to July 1st, 2017 when the lien was created?

10 A Safe to assune, yes.

11 Q Because you wouldn't do work on a vehicle that was

12 a total |oss?

It's got to

13 A W were told it was a total loss after it went to
14 the deal er for alignnent and resets.
15 Q My general question is, MV.B. would not do work on
16 a car after you were told it was a total |oss, correct?
17 MR KLEIN. Qbjection. | think that the point
18 that he made requires some nore nuance in the question,
19 because if the car is out of their hands when they are
20 alerted that it is allegedly a total |oss, then the work
21 is not being perforned, it's not under Md Island's
22 control at that point.
23 MR TOWBKY: | will Ilimt it to work done by
24 M V. B.
25 THE COURT: Ckay, thank you.
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1 Q Wuld MV.B. do any work on the car after being
2 told it was deened a total |oss by the insurance?
3 THE COURT: That is other than sublet work?
4 MR TOWBKY: Correct.
5 A Unl ess the owner who instructs us to repair the car
6 |tells us otherwise, we would hold off.
7 Q " mglad you brought that up.
8 So in this case, isn't it true that you reach an
9 agreenment with Courtney Pope that if there was any issue with
10 you and the insurance conpany, that you would -- that she
11 basically assigned all rights over to MV.B. and you and
12 State Farmwoul d deal with any issues; isn't that true?
13 MR, KLEIN: Qbjection.
14 A | woul d have to disagree with that
15 characterization.
16 Q How so?
17 A How di d she assign all her rights to me to go over
18 that at that point?
19 Q This is Exhibit-11.
20 MR TOVSKY: If | could have that w thdrawn
21 fromthe witness' attention. | apologize for the del ay,
22 your Honor.
23 Q Did Ms. Pope assign her rights to MV.B. in this
24 matter for repairs of her car that if there is any kind of
25 di sagreenent between MV.B. and State Farm that MV.B. woul d
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1 go after State Farmdirectly as opposed to the insured?

2 A No.

3 Q She didn't?

4 A At what point? At what tine?

5 Q At any tinme.

6 A That question is a conpound question in that the

7 rights could be assigned, that is the rights to coverage by

8 t he i nsurance conpany. That is different than an obligation
9 to pay if the insurance conpany doesn't make sufficient

10 paynent. Those woul d be two separate types of agreenents.

11 Q My question is this, are you aware of any agreenent
12 between M V.B. and Ms. Pope where she assigned her rights

13 that if there was a di spute between State Farmand MV.B. --
14 THE COURT: Again, that's two separate

15 gquesti ons.

16 First question, is there any agreenent between
17 M V.B. and Ms. Pope where she assigned her rights to

18 collect under the State Farm policy?

19 THE W TNESS: Yes.
20 THE COURT: Al right, now, was there an
21 agreenent between MV.B. and Ms. Pope that if State Farm
22 did not pay the charges that you assessed that she woul d
23 pay the difference?
24 THE WTNESS: That Ms. Pope woul d pay the
25 di fference?
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1 THE COURT: Correct.

N

THE WTNESS: Ms. Pope is responsible for the

3 di fference, but she signed the assignnent in order for

4 us to step into her shoes and collect the difference on
5 a different case than this one.

6 Q So you're saying -- sois it fair to say that there
7 is a current breach of contract case between MV.B. and State

8 Far m where Courtney Pope is the AAO or the assignor of those

9 rights?

10 A | woul d have to speak to the other attorney

11 handling that case. | don't know the exact facts of that
12 case.

13 Q Al right, if I could have the w tness shown

14 Exhibit-4, please, and | do have a copy for your Honor.
15 (Wereupon, Plaintiff's Exhibit-4 was marked into

16 evi dence.)

17 COURT OFFI CER Showi ng the wi t ness
18 Plaintiff's 4 in evidence.
19 Q Pl ease take a | ook at that for a second while your

20 counsel | ooks it over.

21 THE COURT: Gkay, this action is a replevin

22 action. dven that fact, |I'mnot sure why we proceeded

23 in reverse order, because the other action that you're

24 referencing now is probably the one where they're

25 | ooking to recover the difference in the billing, but,
ph
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1 be that as it may, let's proceed with the questi oning.
2 | needed to clarify that for nyself.
3 MR TOWBKY: | will say -- off the record.
4 (A discussion was held off the record.)
5 THE COURT: | think what we're going to do is
6 let's recess for the day. W can pick up tonorrow.
7 That will also give ne a chance to | ook at these
8 pl eadi ngs. Maybe you could e-nmail a copy of the
9 conpl aint and the answer to ne and we'll pick up again
10 tonorrow norning at 10 o' cl ock.
11 MR, KLEIN: Thank you, Judge.
12 MR, TOVBKY: Thank you.
13 THE COURT: W stand adj our ned.
14 (Wher eupon, hearing was adjourned to
15 12-12-2018, 10 o' clock.)
16
17 ok ok Kk k x K %
18
19
20 CERTI FI ED TO BE A TRUE AND ACCURATE
TRANSCRI PT OF THE STENOGRAPHI C M NUTES
21 TAKEN HEREI N:
22
23
24 PATRI CI A HOLSGROVE, RPR
- OFFI C AL COURT REPORTER
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