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1 COURT CLERK: All rise. Judge Libert

N

presiding. Be seated and conme to order.

3 (Whereupon, Court Exhibits | and Il were

4 mar ked i n evi dence.)

5 THE COURT: | guess we're taking a wtness out

6 of order now.

7 MR TOVBKY: Right now we're still doing the

8 Cross.

9 THE COURT: You haven't finished the cross?
10 MR, TOVBKY: And then we're going to take an
11 expert witness in order and then in the afternoon
12 probably do a couple of ny witnesses technically out of
13 order .

14 COURT OFFICER:  And you're rem nded you're
15 still under oath.

16 THE W TNESS: Good nor ni ng.

17 THE COURT: Ckay, you may proceed.

18 MR. TOVBKY: Thank you, your Honor.

19 CROSS EXAM NATI ON

20 BY MR TOVBKY:

21 Q Wl cone back, sir. How are you doing today?
22 A Very good. Thank you.
23 Q So |I''mshow ng you what has been pre-narked as

24 guess Plaintiff's Exhibit-11. Do you recognize this

25 docunent ?

ph
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1 A Yes.

2 Q | want to talk about this for a second. Aml

3 correct in saying that this is a letter signed by Courtney
4 Pope with Md Island Collision concerning possible renedies

5 if an agreenment was not authorized between State Farmand Md
6 | sl and?

7 A Just so | have it clear, can you repeat that?

8 Q Sur e.

9 MR, TOVBKY: Could you read it back?

10 (The requested portion was read.)

11 A Yes.

12 THE COURT: I'msorry, just off for a mnute.
13 (A discussion was held off the record.)

14 Q So in the second paragraph of this exhibit starting
15 Wth "it is possible," |I just want to direct your attention

16 to that section, second paragraph. The first part of the

17 second paragraph is "if you have authorized."

18 A Ckay.
19 Q But I'"'mgoing to the next sentence, so it's -- in
20 this letter, it says, "it is possible that the insurance

21 conpany estimate mght differ fromyour estimte," correct?
22 A Yes.

23 Q And that there are several steps that you will take
24 on behalf of Ms. Pope if she signs this docunent, correct?

25 MR KLEIN. bjection as to the description of

ph
3 of 160



NYSCEF DOC. NO. 139 )
Bri an McGauvran -

Cr oss/ Tonsky

| NDEX NO. 606797/2017
CElI VED NYSCEF: 03/ 2&/ 2019

1 what's on this docunent.

2 MR TOWBKY: It literally says "there are

3 several steps we will take on your behalf."

4 MR. KLEIN: Not if she signs this docunent.

5 THE COURT: |'msorry? | lost the last part.

6 MR KLEIN. So the question was that there

7 woul d be several steps that Md Island would take if

8 Ms. Pope signed this docunent. That is not what the

9 | etter states.

10 MR, TOVBKY: Your Honor, I'Il clarify.

11 THE COURT: Gkay. Thank you.

12 Q The letter states in the third paragraph that there
13 are several steps that Md Island will take on Courtney

14 Pope's behal f, correct, if that situationis to exist, if

15 M V.B. and State Farm have a di sagreenent in the cost of

16 repair or the |labor rate, et cetera?

17 A Yes.

18 Q Now, under the paragraph starting with "shoul d you
19 choose,” that's the -- the third to | ast paragraph if you

20 include the final line, it says, "should you choose to assign
21 your rights to us, you will no | onger be responsible for any

22 paynents to us, other than your deductible.” That's what the
23 docunent says, correct?

24 A Yes.

25 Q It al so says, "none of these steps will delay the

ph
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1 repair of the vehicle," correct?

2 A Yes.

3 Q So one of those steps is seeking civil renedies in
4 the court of law, it's step nunber four, correct?

5 A Yes.

6 Q So I want to nmake sure | got this straight. You

7 guys, MV.B., is not seeking any reinbursenment from M. Pope

8 | for the additional $21,000 that you believe is owed to you in
9 this case, correct?

10 A "' mnot sure what the legal is, but |I believe no.
11 Q Wel |, as a general manager of the shop, are you

12 aware of any pending litigation between Md Island Collision
13 as the plaintiff and Courtney Pope as a defendant for the

14 difference in paynents?

15 A No.

16 Q So the only civil lawsuit where Md Island

17 Collision is the plaintiff and soneone else is a defendant
18 for this case, that you' re aware of, is the one where State
19 Farmis the defendant for breach of contract; is that

20 correct?

21 A To ny under st andi ng.

22 Q To your know edge, that's all | could ask you, is
23 to your know edge.

24 Essentially, to sunmarize, Md Island Collision is

25 not seeking any additional noney from Ms. Pope, besides maybe

ph
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1 an issue with the deductible; is that correct?

2 A To ny know edge, yes.

3 Q To your know edge, agai n.

4 So the only issue in terns of noney bei ng sought by
5 MV.B. is through State Farm correct?

6 A | think it's indirectly State Farmthrough

7 Ms. Pope. Ms. Pope owes the noney and then we get reinbursed
8 t hrough State Farm

9 Q | understand that, but since Ms. Pope signed this
10 docunent, you've indicated that should she choose to assign

11 her rights to you, which she did do based on this docunent,

12 she will not be responsible for any other paynents.

13 A Correct.

14 Q Now, | think you nentioned yesterday that if an
15 i nsurance conpany, in this case State Farm and your shop

16 does not cone up with an agreed upon price, it is usually the
17 general practice to charge the insured directly for the

18 differences in repairs, correct?

19 A Correct.

20 Q But in this case, since Ms. Pope signed that

21 docunent, you will not be seeking noney fromher directly?
22 A Correct.

23 Q In this instance, obviously we're here because

24 there is a difference in agreed upon price between Md Island

25 Collision/MV.B. and State Farm correct?

ph
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1 A. Correct.

N

3 responsi ble for the $21,000 and change, she's not in this

4 case based on her signing of that docunent?

5 A | don't know legally if that's the case, but she's
6 responsi ble for the bill, but it's being pursued through the

7 other carrier.

8 Q Through a breach of contract case?

9 A Correct.

10 Q But --

11 A Utimtely.

12 Q In addition, you' re also holding the vehicle up on

13 alienuntil additional noney is paid to Md Island

14 Collision, correct, that's what we're here to do today?

15 A. Yes, we |liened the car.

16 Q So in addition to the breach of contract, which
17 woul d be the civil remedy where you should be suing State

18 Farmfor this noney, you're also holding the vehicle hostage

19 until you get additional noney?

20 MR KLEIN:. Qbjection.

21 THE COURT: It calls for a |l egal conclusion

22 Sust ai ned.

23 Q |"mgoing to nove on nowto -- to the final bill.
24 | forget what exhibit that was on yours, the final Md Island

25 Col l'ision bill

Q So even though normally Ms. Pope woul d be

ph
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1 MR KLEIN: Exhibit-E

2 Q I f you could just show the w tness again.

3 COURT OFFI CER  Showi ng the wi t ness

4 Def endant's Exhi bit-E.

5 Q If I could direct your attention to nunber 146 on
6 the final bill, which is "rental overage due to State Farm

7 negl i gence. "

8 A Go ahead.
9 Q Just so I'mclear here, Md Island Collision in the
10 final bill is charging State Farmfor providing a renta

11 vehicle to Ms. Pope?

12 MR, KLEIN. bjection to the form The charge
13 is not to State Farm

14 MR TOWBKY: It literally says -- all right,
15 "1l rephrase.

16 THE COURT: Pl ease rephrase.

17 Q On the final bill is a charge for rental overage

18 due to State Farm negligence in the anmount of $1, 280,

19 correct?

20 A Yes.

21 Q You indicated on direct that Md Island Collision
22 provided Ms. Pope a rental car in this matter; is that

23 correct?

24 A Well, Ms. Pope rented a car. Wether or not |

25 provided it, | don't recall

ph
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1 Q | woul d have to | ook at the actual transcript, but

2 |then | guess ny next question is, did that rental vehicle

3 | cone fromMV.B./Md Island Collision or somewhere el se?

4 A It came from Hertz.

5 Q Is there a bill fromHertz that you furni shed State
6 Far nf

7 A " m sure.

8 Q Vell --

9 A |'msure there is a bill.

10 Q Do you know if you ever gave it to State Farnf

11 A | do not know.

12 Q Because at this tinme no bill has been furnished to

13 my office or to State Farmas far as -- w thdrawn.

14 To date, | have not been furnished with a bill for

15 this rental.

16 Do you have any proof that this rental was actually
17 provi ded and the cost, besides this nunber on the final bill?
18 A It was in the hard file and | assune the digital

19 | file, but I couldn't be sure.

20 Q Do you know, as you're sitting here today, the date
21 that the rental began?

22 No.

23 Q Do you know the date the rental ended?

24 A No.

25 Q Do you know the daily cost of the rental ?

ph
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A No.
Q So you don't know when it was given, when it was
returned or the daily amount for the rental; is that correct?

A. Correct.

Q Now, the final bill is dated June 7th, 2017
correct?
A There are multiple dates on the docunent, but it

says the file was created on 6-7-17, this exact file.

Q So at the very latest this docunent was created on
June 7th, 2017, correct?

A At the very earliest.

Q At the very earliest, okay. So at that tine, is it
safe to say that any rental had been returned if you were
able to give a nunber for the final bill?

A No. It just says the date it was corrected. It
doesn't say the date it ended. It doesn't say the date it
was edited.

Q It says "created 6-7-17"7

A Correct.

Q So I"'msaying, is it fair to say at that point that
any rental would have been returned if you're able to give a
final anount for rental overages?

A No.

Q It's not fair to say?

A. No, it's not.

ph
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1 Q So there is a possibility that there is additiona
2 billing for a rental vehicle?

3 A Thi s docunent was printed on 8-2.

4 Q It says, "created 6-7-17."

5 A | understand. That's the date that this file is
6 started in the conputer, but the rental bill is on here and
7 it was printed on 8-2, so anytine between 6-7 and 8-2, so it
8 | could have been added to the bill.

9 Q Since we don't know, I'Il nove on to the next

10 questi on about this.

11 Are you aware that in her policy Ms. Pope gets a
12 rental vehicle from State Farm after an accident?

13 A | f she has that coverage in her policy, yes.

14 Q "' mnot asking you -- obviously -- well, have you
15 seen the policy?

16 A No.

17 Q So you can't testify if that's in her policy or
18 not ?

19 A Correct.
20 Q And, if so, if she was given a rental car by State
21 Farm do you know when that was given to her?
22 A | do not know.
23 Q Do you know when that was returned to her?
24 A | do not know.
25 Q So the only thing that you know about the renta

ph
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1 car is the nunber on the final bill; is that

2 A Correct.

3 Q Movi ng on now, what's the nunber of the Auto Haus
4 | bill?

5 MR KLEIN F.

6 MR TOVSKY: If you could show the w tness

7 Exhi bi t - F.

8 COURT OFFI CER:  Show ng the w

9 Def endant's Exhi bit-F.

10 Q Pl ease i ndi cate when you' ve gotten

11 your hand.

12 A Got it.

13 Q So on direct we talked -- well, you and M. Klein
14 di scussed markups. | just want to nake sure |I'mclarifying
15 that a markup is sonething that is done on the bill to

16 guarantee a warranty, correct? Correct ne if
17 | just want to make sure that | understand it.
18 A To guarantee warranty work done by

19 vendor.

20 Q Soif it's not done by Md Island Collision, there

21 is an additional markup because you have to guarantee that

22 work to the owner of the car?
23 A. Correct.
24 Q So | ooking at both the final bill,

25 | ooked at, and the Auto Haus repair, on the f

correct?

t ness

t he docunment in

["'mwong. |

a different

whi ch you | ust

inal bill there

ph
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1 is a markup of $2,171.77. Do you see that?

2 A Yes.

3 Q | believe you testified on direct, and, again,

4 correct me if I'mwong, that markup was based on the Auto

5 Haus bill as well as the Rockaway N ssan and Certified Tow ng
6 aspects of the bill; is that correct?

7 A Correct.

8 Q What is the address of Md Island on the fina

9 bill? On the final bill, what is the address of Md Island?
10 A 478 Lakevi ew Avenue, Rockville Centre, New York

11 Q Is that -- for the work done on the vehicle at Md
12 Island, is that the physical address of where the repairs

13 were made?

14 A No.

15 Q Where was the physical address?

16 A It was repaired in three different |ocations.

17 Q Were any repairs nmade at 478 Lakevi ew Avenue?

18 A No.

19 Q So no actual repairs are nade there?

20 A No, that address doesn't exist. That should be

21 468.

22 THE COURT: | was just going to say, |'m

23 | ooking at this Auto Haus repair bill --

24 MR. TOVSKY: The Md Island Collision fina
25 bill. | just want to nake sure that we're being clear

ph
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1 her e.

2 THE COURT: | thought you referred himto the
3 Auto Haus repair bill.

4 MR, TOVBKY: W're going to refer to both, if

5 it's easier for himto have both docunents at the same
6 tinme.

7 THE COURT: Ckay. Thank you.

8 Q So Md Island Collision/MV.B., the defendant for

9 this lien --
10 A Yes.
11 Q -- what is the address -- what is the business

12 addr ess?

13 A 20 Lakevi ew Avenue, Rockville Centre, New York.

14 Q What is the physical address where the car was when
15 it was not being subletted out?

16 A 20 Lakevi ew Avenue, Rockville Centre, New York.

17 Q So what is 478 Lakevi ew?

18 A That's an error. There is no 478.

19 Q That was going to be sonething I wanted to talk

20 about, so I'mglad we know it was an error

21 Now, Auto Haus, is that actually at 468 Lakevi ew or
22 is that a mstake as wel | ?

23 A 468 Lakevi ew.

24 Q So 468 Lakevi ew Avenue in Rockville Centre is the

25 correct |legal address for Auto Haus Aut o Repairs?

ph
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1 A. Yes.

N

Q And you nentioned that that is also owmed by a

3 M. Jesberger who is sitting at the table?

4 A Yes.

5 Q So is it your testinony that the Auto Haus auto

6 repair bill, which is $5,601.12 was marked up by 33 percent?
7 A Either 25 or 33. | would have to check.

8 Q And obviously M. Klein, neither one of us are

9 mat hemat i ci ans, but he could certainly check ny math, when
10 you include the 5,601 and the two other charges and nultiply
11 it by point 33 or 1.33, it does cone up to the exact parts
12 amount .

13 A Ckay.

14 Q Again, feel free to clarify the math before any
15 del i berations are made, but that's the math that | did.

16 So the Auto Haus repair bill is marked up basically
17 by -- you multiply the bill by 1.33 and that's the bill that
18 cones on the final MV.B. bill, whether it's 25 percent or
19 33 percent, that's -- there is an amobunt from Auto Haus of
20 5,601.12, you multiply it by either 25 percent or 33 percent
21 and then you get the markup?

22 A Correct.

23 Q And you get that sanme markup for Rockaway N ssan
24 Towi ng, correct?

25 A. Correct.

ph
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1 Q So | want to make sure | got this right, so MV.B.

N

is owned by M. Jesberger?

3 A Correct.

4 Q He gets a bill from Auto Haus which is al so owned
5 by M. Jesberger, correct?

6 A Correct.

7 Q So he gets a bill fromhinself and then he marks

8 that up again to 33 percent; is that correct?

9 A MV.B. Collision gets a bill from Auto Haus.

10 Q | understand. That's all well and good, but when
11 you actually break it down, M. Jesberger is the owner of
12 MV.B. and the owner of Auto Haus?

13 A Correct.

14 Q So he bills hinself and then does a markup of the
15 wor k that was done at another place that he owns; is that

16 correct?

17 MR KLEIN. Cbjection to the qualification.

18 THE COURT: Sust ai ned.

19 MR, TOVWBKY: Al right, I can rephrase ny

20 guestion, | guess.

21 Q Are you aware if M. Jesberger is the sole owner of

22 MV.B.?

23 A Yes.
24 Q So forgetting about things |ike profit margins, if
25 there is a bill fromMV.B. -- wthdrawn.

ph
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1 He owmns MV.B. and he owns Auto Haus, so he owns
2 both | ocations, right?

3 A Yes.

4 Q But on a bill that he sends to hinself he stil

5 marks it up another 33 percent?

6 MR KLEIN. Objection to the description.

7 THE COURT: You're calling for a | ega

8 concl usion as to whether the principal of each of the
9 corporations is the sane as the individual, so |I'm going
10 to sustain it.

11 MR TOWBKY: Al right, I'll ask it a

12 different way.

13 Q The bill received by MV.B. from Auto Haus, which
14 is owned by the sanme person, is marked up 33 percent when
15 recei ved, correct?

16 A Correct.

17 Q And in terns of markups, the same thing is done --
18 Rockaway Towi ng is not owned by M. Jesberger, correct?

19 A Correct.

20 Q So the sane thing is done where the anount is

21 mar ked up 33 percent?

22 A Correct.

23 MR TOVBKY: If the witness can be shown

24 Exhibit-P

25 COURT OFFI CER:  Showi ng the wi tness

ph
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1 Def endant's Exhi bit-P.

2 Q Al right, so on the tow receipts, according to the
3 | final bill there are two different charges for tow ng,

4 correct?

5 A Yes.

6 Q So one of themwas $225 to tow the vehicle from

7 what we believe is Ms. Pope's address. |Is that to Md Island

8 Col li sion?

9 A. Yes.

10 Q And then there is another tow charge for -- for

11 nore than double that to take it from what,

12 Rockaway Ni ssan?

13 A The first towis froma residence. The second tow
14 is for a double towto and fromthe dealer, so it's three

15 t ows.

16 Q |"mnot -- | just want to make sure that | know

17 | what |I'mtal king about on these bills. So one is 225 and the

18 other you're saying is 490, which includes two different

19 tows?

20 A. Correct.

21 Q And then that gets marked up as well, the second

22 tow gets marked up as wel | ?

23 A As well as?
24 Q | said the -- the two tows, the Rockaway -- the
25 Certified Towng for -- that gets marked up as well for

MV.B. to

ph
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1 33 percent?

2 A It gets marked up.

3 Q Ei ther 25 or 33?

4 A Yes.

5 Q Now, you nentioned the original manufacturing

6 agreenent -- w thdrawn.

7 You nentioned the CEMis a requirenent from N ssan,
8 and M. Klein provided you with those pi eces of paper?

9 A Yes.

10 Q And what happens if you were to use a recycled part
11 on a vehicle? 1In terns of your certifications, is there

12 sonet hing that happens to your certifications if you use a
13 recycled part instead of an CEM if you know? |f you don't
14 know - -

15 A | would rather not find out.

16 MR KLEIN. Objection to a | egal conclusion
17 about what m ght happen to a certification

18 THE COURT: Overrul ed.

19 Q So your answer was you're not sure and you don't
20 | want to find out?

21 A | don't want to find out.

22 Q And you indicated that Md Island or MV.B., |

23 apol ogi ze for switching around, spent a | ot of noney to get
24 accredited by these different vehicle nmanufacturers, correct,
25 Audi, N ssan?

ph
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1 A. Yes.

N

Q Now I want to go back to the fina

3 fair to say, and | believe you stipulated as such, that the
4 only repair that anybody is actually disputing is one

5 recycl ed wheel versus two new wheels, and, | apologize, it's
6 actually on the Auto Haus final bill for nunber 237

7 A What was the question? |'msorry.

8 Q "1l say it again.

9 Is it fair to say in terns of the actual repairs

10 done with the car, not the |abor rate, not the rental, not

11 the tow ng, the only actual dispute, there's actually a court
12 stipulation saying this, is on nunber 23 on the Auto Haus

13 repair bill, looks |ike there was a charge on that final bil
14 for two 20-inch alum num all oy wheels, whereas on the final

15 estimate from State Farmthey wote for a recycled part; is

16 that correct?

17 A | don't have a dispute with that. W purchased two
18 | wheel s.

19 Q No. No. I'msaying the only repair in dispute in
20 this case is that -- I'"'mnot disputing that you bought the

21 two new wheel s.

22 A Ckay.

23 Q Is it fair to say fromyour recollection of the

24 case that that is the only thing in dispute when it cones to

25 the actual repairs?

bill. Is it

ph
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1 MR KLEIN. Qbjection. The dispute is --

2 THE COURT: No, it's overruled. |If he doesn't
3 know, he could say "I don't know. "

4 A | assune the dispute is over the entire final bill.
5 Q Well, correct, the dispute is about the final bil

6 and aspects of it, but there's actually a court stipulation

7 where the only dispute on the actual repairs done i s whether
8 one recycl ed wheel should have been used or two new all oy

9 wheels; is that correct? |If you don't know, then say you
10 don't know.

11 A | don't know that.

12 Q Ckay, now, isn't it fair to say that up until the
13 final | oss determ nation nade by State Farmthat the goal of
14 both MV.B. and State Farmwas to get the vehicle back to as
15 close to pre-loss condition as possible?

16 A |"msorry, if | could ask you to repeat that.

17 Q Is it fair to say that up until the total |oss

18 determ nati on was nmade by State Farmthat the goal of both
19 sides, MV.B. and State Farm is to get the vehicle back to

20 pre-loss condition or as close to?

21 MR KLEIN. Qbjection, calls for specul ation.
22 A No.
23 THE COURT: No, I'mgoing to allowit. As a
24 matter of fact, | think he testified as to that during
25 di rect exam nation

ph
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1 Q Wll, | believe his answer was no, that that was

N

not the goal. Wy would that not be the goal, if you're

3 repairing the car, the point of you repairing it, besides

4 maki ng noney, obviously, is to try to get the car back to

5 either pre-loss condition or as best as possible, correct?

6 A When we repair cars, yes, we are -- our goal is to

7 repair themto their pre-loss condition
8 Q Qoviously, you can't speak for State Farm but
9 woul d i magine that's their goal as well until a total |oss

10 determnation is filed, correct?

11 MR, KLEIN: Qbjection.
12 THE COURT:  Sust ai ned.
13 Q So it's fair to say that you were told there was a

14 total loss, it was MV.B.'s goal to get the vehicle back to

15 pre-loss condition, correct, or as close to?

16 A Qur goal is to bring all cars back to pre-Iloss
17 condition. |'mnot understandi ng your question
18 Q "1l nmove on. Are you aware that State Farm paid

19 Ms. Pope and her |ienhol der over $40,000 after the vehicle

20 | was deened a total |o0ss?

21 A | was told they paid it off. | don't know the

22 nunbers.

23 Q And you're aware that MV.B. has al ready been paid
24 over $29, 000 or around $29,000 so far for the repairs nade on

25 this vehicle, correct?

ph
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1 A | believe so.

2 Q So far, again, | didn't mgjor in math, but 29 and

3 40, so far State Farm has already paid $69,000 in repairs and

4 costs and paynents for this vehicle, correct?

5 A That's their fault.

6 MR TOVSKY: | didn't ask for that. | ask

7 t hat be stricken as nonresponsive.

8 THE COURT: It's stricken.

9 Q Even with all that, MV.B. is still demandi ng an

10 addi tional $21,000 in repairs for this vehicle?

11 A Yes. W did those repairs.

12 Q So that would bring it up to al nost $90, 000 t hat

13 you believe State Farmis responsible for this car between

14 paynents to you and paynents to Ms. Pope?

15 A Well, | didtell themto total it early on.

16 MR TOVBKY: Again, it's not responsive.

17 ask that it be stricken

18 THE COURT: Wuld you read the question back,

19 pl ease, Pat?

20 (The requested portion was read.)

21 A | only know what they're responsible to ne for is

22 50 sonme odd thousand dol |l ars.

23 Q So that plus whatever anount was given to Ms. Pope

24 and her lienholder in this case?

25 A "' mnot sure what State Farm s responsibility is.
ph
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1 | just know what ny responsibility is to collect.
2 MR TOVSKY: If | could have Exhibit-3 shown
3 to the witness.
4 (Whereupon, Plaintiff's Exhibit-3 was marked
5 into evidence.)
6 COURT OFFI CER Showi ng the wi t ness
7 Plaintiff's 3 in evidence.
8 Q Are you | ooking at the docunment, sir?
9 A Yes.
10 Q Just a quick question, now, |ooking at the demand
11 for appraisal, can you just explain what a demand for
12 appraisal is?
13 A Yes. In the standard New York policy, the consuner
14 has a right to an appraisal clause if they feel that their
15 i nsurance conpany is not properly estimating the car.
16 Q And |'m 1l ooking at the date, it says March 17th of
17 2017, which is before the collision. Do you know, as you're
18 sitting here today, when that docunment was actually signed
19 and why -- sorry, please, go ahead.
20 A It was signed on 3-28.
21 Q So on 3-28? That's before an initial estimte was
22 witten by State Farm correct?
23 A Correct.
24 Q But by that tine she had al ready, Ms. Pope had
25 al ready signed a docunent saying that she was -- that you

ph
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1 were dissatisfied with the appraisal witten by the -- by

2 sonebody?

3 A That's correct.

4 Q How woul d that -- well, w thdrawn.

5 You said, "we find the estimate |acking in many

6 areas."

7 A Correct.

8 Q But there was no estimate yet.

9 A Correct.

10 Q | guess |'m confused how sonebody can say they were

11 dissatisfied wth an estinmate that hadn't been witten yet,

12 but | guess that's just ne.

13 MR KLEIN. |Is that a question?

14 THE COURT: |I'mgoing to ignore that as an

15 unnecessary coment.

16 Q How woul d sonebody -- as far as you know, how woul d

17 sonmebody be dissatisfied with an estimate that wasn't witten

18 yet ?

19 A Hi storically.

20 Q Hi storically what?

21 A Predi ct abl e.

22 Q So you basically went into this whol e process

23 thinking that State Farmwas going to | ow ball you and not
24 pay what you think they were supposed to pay?

25 A And here we are, yes.
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1 Q | guess | could say the sane thing,

N

3 little bit directed at you, please keep your coments
4 and opinions to yourself. That can be taken care of

5 when we conclude the case in post trial nenos. Please
6 j ust answer the questions.

7 THE WTNESS: | apol ogi ze.

8 THE COURT: The editorializing is not

9 sonet hing that | want.

10 MR, TOWVBKY: Sorry, your Honor. |If the jury
11 was here --

12 THE COURT: If the jury was here, | probably
13 woul d have given thema curative instruction on that.
14 Q So | just want to go back to this a little bit.

15 This demand for appraisal was not signed because there was an

16 actual disagreenent with the appraisal at the tinme she signed

17 it, correct?

18 A. No. It relates back to the other Exhibit-11 where

19 we prepare the custoner of all their rights,

20 may have during the repair process, and it's

21 rights.
22 Q So this is one of their rights, so
23 says -- it doesn't say we mght be dissatisfi

24 are dissatisfied. She signed that before any estimte or

25 apprai sal was ever done, correct?

THE COURT: Again, counsel, this probably is a

right?

every right they

one of their

even though it

ed, it says we

ph
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1 A But it's relevant because State Farm does not honor
2 |the right to appraisal.

3 MR, TOVBKY: |'mgoing to object. He's not

4 bei ng responsive. | ask that it be stricken.

5 THE W TNESS: (kay.

6 THE COURT: Listen carefully to the questions
7 and answer them It's not your job to argue the case.
8 | understand that you want to advocate for your

9 enployer. It's admrable in terns of your relationship
10 w th your enpl oyer.

11 THE W TNESS: | under st and.

12 THE COURT: It's not admrable in the

13 courtroom

14 THE WTNESS:. Understood. |'msorry, the

15 guestion again. | apol ogi ze.

16 THE COURT: Wuld you read that back, Pat,

17 pl ease?

18 (The requested portion was read.)

19 A Correct.

20 MR TOVBKY: | have nothing further. Thank
21 you. Thank you for your cooperation, sir.

22 THE COURT: Thank you. M. Klein, any

23 redirect?

24 MR, KLEIN: Yes, briefly, your Honor.

25 REDI RECT EXAM NATI ON
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1 BY MR KLEIN:

2 Q Good norning, M. MGuvran.

3 A Good nor ni ng.

4 Q M. Tonsky asked you sone questions concerning the
5 gross anount of noney that State Farm had paid in this case.

6 What is your assessnment of why the bill becane as large as it
7 was ?

8 A Once the insurance carrier decided that the car

9 woul d be repairable, the repairs were comenced. Now, once
10 you repair a car and it exceeds the 75 percent, because the
11 i nsurance conpany now becones responsible for the repairs
12 al ready done and responsi ble for taking possession of a total
13 | oss sal vaged vehicle and paying off the |ienhol der because
14 the |ienholder will not accept the lien on a sal vaged
15 vehicle, so the car can no |onger be returned to the
16 consuner, it has to be sal vaged, the |ienhol der has to be
17 paid off in full because they will not hold notes on a
18 totaled car. So, as aresult of State Farmrepairing a total
19 | oss, they now becone responsible for paying off the repairs
20 and paying off the lien
21 Q So until the insurance conpany declares the car
22 total, what is Md Island' s obligation?

23 A To repair the car to its pre-loss condition for the
24 consurmer .

25 Q And when did Md Island initially inform State Farm

ph
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1 that it believed the car should be declared a total |oss, and

2 if you don't know, you could describe to the best of your
3 recol | ecti on?

4 A On or about the second reinspection by M ke

5 | Thonpson.

6 Q How many rei nspections were there?

7 A No | ess than 10.

8 Q |f State Farm had declared the car a total |oss

9 when Md Island said so, what woul d have happened to the bil

10 that M. Tonsky was just conpl ai ni ng about?

11 MR, TOVBKY: | object, your Honor. He already
12 testified to this on his regular direct.

13 THE COURT: Yes, but | would like it

14 clarified. Wat was the -- in terns of dollars, what
15 was the anmount of work that had been perforned at the
16 time Md Island recommended totalling the vehicle?

17 THE WTNESS: At the tinme the recommendati on
18 was made, the only expense was for a standard

19 di sassenbly, towi ng, and storage as of that date, so it
20 was very mnor. The bill would probably have been | ess
21 t han 2, 000, $2, 500.

22 Q So to be clear and not to revisit anything, if

23 State Farm had acqui esced, how nuch noney would State Farm
24 have been obligated to pay, to the best of your

25 under st andi ng?
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1 MR, TOVBKY: Again, |I'll object. It calls for

N

specul ati on.

3 THE COURT: It's also been asked and answered
4 by ne.

5 Q You nentioned on cross-exam nati on a nonent ago

6 that the demand for appraisal was predictable. Wy was it

7 predictable that this would be appropriate?

8 A We prepare our custoners for all options when they
9 cone in for expedition to nmake sure they don't have to keep
10 com ng back, so we have all docunents ready in advance.

11 Q What | nean is, is this the only car that you have
12 had the occasion to be working with State Farm on?

13 A Well, no. |If you have the sane result where they
14 don't negotiate the clains when they cone through the office,
15 you get used to the sane pattern and you prepare for that

16 pattern.

17 Q How often do you see State Farmon a nonthly basis?
18 A Everyday.
19 Q Have their |abor rates or their |abor rate --

20 wi t hdr awn.

21 Wiere is Md Island's | abor rate posted in Md

22 | sl and?

23 A Ri ght where the adjustor sits. He faces it.

24 Q Do they ever cone in and say -- w thdrawn.

25 The demand for appraisal, as M. Tonsky pointed
ph
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1 out, is dated the 17th, and that was incorrect, right?

2 A Yes.

3 Q How do you know what date it was actually signed?
4 A Because | did that paperwork. It was all done the
5 sane day, but 1'm ADD so when | wite, sonetines | wite the
6 nunbers wong, so | skipped the 28th, wote 3-17 and then 17
7 again. | do that often.

8 Q So Ms. Pope was at Md Island that day?

9 A Yes, with ne.

10 Q Did she drive her Nissan to Md I|sland that day?
11 A It was towed.

12 Q And so she didn't cone in her N ssan?

13 A No.

14 Q How di d she get there?

15 A | do not know.

16 Q But you know that it wasn't in her own vehicle?
17 A Correct.

18 Q M. Tonsky asked you sone questions about Auto

19 Haus, Md Island Collision. Are those separate entities?

20 A Two totally separate conpani es.

21 Q Does Md Island Collision give any speci al

22 privileges in its markup for Auto Haus versus anybody el se?
23 A The sane.

24 Q So any special privileges?

25 A None.
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1 Q Was Ms. Pope aware that Md Island had paid for
2 | sone or all of arental bill?

3 A Yes.

4 MR TOVBKY: (bjection.

5 THE COURT: 1'mgoing to allow it.

6 Q When you sent the final bill, at that tinme, who

7 owed you, and when | say "you," Md Island, who owed Md

8 | sl and t hat noney?

9 A Ms. Pope.

10 MR TOVBKY: | believe that's a

11 m scharacterization as he previously testified that

12 Ms. Pope owed them not hi ng.

13 MR, KLEIN. That was not his testinony. The
14 testinony was that she owed hi mnothing once there was
15 an assi gnnent.

16 THE COURT: Correct, and the assignnent was

17 made, and, therefore, all she would be responsible for
18 was a deductible. | think that's pretty clear. It's

19 been brought out a nunmber of different ways.

20 Q To the best of your understanding, M. MGauvran,

21 who was it who owed Md Island noney, if anybody, when the

22 final bill was issued?
23 A When | conpleted the final bill,

24 t he bal ance.

25 Q And was there any privity of contract between Md

Ms. Pope owed us
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1 | sland Collision and State Farnf

2 MR. TOVBKY: | object.

3 THE COURT: That's sustai ned.

4 Q Is there any contract that you' re aware of between
5 Md Island and State Farmin connection with Ms. Pope's

6 vehi cl e?

7 A No.

8 Q The lawsuit that M. Tonsky asked you about in

9 which Md Island is a plaintiff, is it acting in any specia

10 capacity?

11 THE COURT:  Sust ai ned.

12 MR, KLEIN. No further questions.

13 THE COURT: Thank you. Any recross?
14 MR, TOVBKY: Very briefly.

15 RECROSS EXAM NATI ON

16 BY MR TOVBKY:

17 Q As of Cctober 2018, I'll go back a nonth or so,

18 approxi mately, how many cases that you know of -- w thdrawn.
19 "1l rephrase it.

20 Approxi mately, how many | awsuits has M V. B. been
21 involved in for breach of contract with insurance conpanies

22 as of Cctober 20187?

23 MR, KLEIN: Qbjection.

24 THE COURT: Al so sust ai ned.

25 MR, TOVBKY: Not hing further.
ph
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1 THE COURT: kay, thank you. Al right, you
2 are excused. Thank you very nuch.

3 THE W TNESS: Thank you, your Honor

4 apol ogi ze agai n.

5 THE COURT: Ckay, do we want to start the next
6 W t ness?

7 MR KLEIN  Yes.

8 MR TOVBKY: | believe we can get hi mdone

9 t hi s norni ng.

10 THE COURT: Let's just take five m nutes.

11 (A recess was taken.)

12 THE COURT: Ckay, are we ready?

13 MR KLEIN. My [?

14 THE COURT: Pl ease.

15 COURT CLERK: Please remain standing. Raise
16 your right hand.

17 Do you solemmly swear or affirmthat the

18 testinmony you're about to give in this case on trial
19 shall be the truth, the whole truth and nothing but the
20 truth, so help you God?
21 THE W TNESS: Yes.
22 COURT CLERK: You can have a seat.
23 Pl ease state and spell your first and | ast
24 name and state your address.
25 THE WTNESS: Lawence Mntanez, |11

ph
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1 MONT-A-NE-Z  The address is 893 Catapala Drive,
2 Frankl i n Square, New York 11010.

3 THE COURT: Al right, you may inquire.

4 Dl RECT EXAM NATI ON

5 BY MR KLEI N

6 Q Good afternoon, M. Montanez. How are you?

7 A Good.

8 Q Where do you work?

9 A "' m sel f-enpl oyed.

10 Q What's the nanme of -- do you work at a conpany?
11 A | own a conpany.

12 Q What' s the nane of the conpany?

13 A P& Consul tants, LLC

14 Q What do you do at P&L Consul tants?

15 A | consult for collision repair conpanies and | al so

16 | teach classes to collision repair and industry personnel
17 shop owners, technicians.
18 Q How | ong have you been working as a consultant to

19 ot her nmenbers of the industry?

20 A Si nce 2001.
21 Q And how did you get into that |ine of work?
22 A | was teaching classes for the Inter-Industry

23 Conference on Auto Collision Repair. The acronymis |-CAR

24 |, hyphen, CGA-R and at the tine | was working at a shop and
25 | was teaching classes back in 2001 and | decided that I
ph
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1 could offer sonme other services, |like a part-tinme job,
2 besi des ny work at the shop to assist in collision education

3 | furthering the knowl edge of these advanced vehicles that were
4 comng up at the tine back in 2001, which is how | net Jeff

5 Lange who | al so worked for doing forensic engineering, | do
6 fraud investigations and accident reconstruction with him

7 Q I n connection with your |-CAR teaching, how many

8 students do you have or did you have on a yearly basis?

9 A Vel |, back when | worked for |-CAR from 2001 to
10 2009 | averaged about 9,300 student units a year, which

11 sonetinmes | wound up with nultiple attendees being the sane
12 person, so that 9,300, probably about -- if | had to guess,

13 probably about 5,500, 6,000 different students of that 93,

14 | 9, 400.
15 Q Who were your students?
16 A | nsurance personnel, body shop personnel. That's

17 who had to take the cl asses.

18 Q Did you ever have a student by the nanme of James
19 Ri ce?

20 A Yes, | have.

21 Q Wher e does he work?

22 A He works for State Farm | nsurance Conpany.

23 Q Did you ever have a student by the nane of M chael

24 Thi el e?

25 A. Yes, | have.

ph
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1 Q Wher e does he work?
2 A Al so for State Farm | nsurance Conpany.
3 Q What did you do that qualified you to becone a
4 | teacher to so many students in that industry?
5 A | had to go through a training course with I-CAR
6 for a week on presentation, get peer reviewed by instructors

7 t hat have been around for a while who got chosen to be the

8 peopl e who approve new instructors, and then | had to work

9 W th an instructor by the nanme of Peter Pratti who is -- at
10 the tinme was Progressive's national clains nmanager and he was
11 stationed out of Long Island and he was the only instructor
12 in the area and | had to work with himfor six nonths before
13 he signed off on ne. So, all together, | would say it's

14 probably about seven nonths worth of training and nyself and
15 Pete Pratti becane such good friends that Pete Pratti is the
16 P of the P&. It's Pete & Larry Consultants. So |I becane
17 | very good friends with the national clains manager of

18 Pr ogr essi ve.

19 Q How | ong have you been working in the auto body
20 industry or in connection with the auto body industry?
21 A Well, when | graduated high school | went to Penn

22 State for about three nonths, so | would say fromthe tine
23 was 14 going to high school, the nechanic/body nman that ny
24 parents knew had a shop a few bl ocks fromny high school and

25 | would go there and work after school as |like an after
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1 school job, so from14 to 18 | worked at his

2 went to college for a few nonths and didn't think it was for
3 me. | played football for a while, didn't think that was for
4 me either, and | canme back to New York and |

5 in the collision repair field and | started,

6 | ot of other people start, just buffing cars,

7 and | earning on the job.

8 Q Approxi matel y, what year was that that you settled

9 into New York?

10 A ' 87.

11 Q Have you been working consistently in New York
12 since that time?

13 A Well, | worked for collision repair shops up unti

14 about 2005 in New York, and then | got affil

15 in New Jersey, Ransey, New Jersey, but really ny job takes ne
16 all over the country between the collision hub repair,

17 uni versity TV show that we do once a nonth, the training

18 courses | do throughout the year, consulting for shops, I'm
19 all over the country really.

20 MR KLEIN:  Your Honor, | don't think that
21 there is any dispute fromny adversary as to him--

22 qualifying himas an expert.

23 THE COURT: Al right, we will deem him an
24 expert w tness.

25 Q M. Montanez, is Md Island Collision one of your

shop, and then

started working
you know, like a

cl eani ng t hem

ated with a shop
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cust omer s?

A | guess you could call thema custoner. They're
nore of a client | classify themas. They're a client of
mne. | have a few select clients over the United States.

Q Who are sone of your other clients?

A Excl usive Auto Collision, Providence Auto Body, K&M
Collision down in North Carolina. Exclusive, I"'msorry, is
in New Jersey. Providence is, obviously, in Providence,
Rhode Island, and then |I've done some work for D.C. Auto
Craft out in California. They have three | ocations.

The common denominator is they're all certified by
the German equi pnent manufacturers, basically Audi, Benz,
Por sche, Land Rover, Jaguar, Tesla, basically those
conpanies. They really need ne for their alumnumrepair
prograns to hel p them and assist them

Q How common is it for an auto body or collision
conpany to have those types of certifications?

A For the German conpanies, it's not that -- not that
conmmon. It's -- you have to have a relationship with a
deal ership. The dealers are only allowed to sponsor either
one or two shops. That would be inclusive of their own shop,
if they have one. Most of the Metropolitan city deal erships
don't have body shops. It's not cost-effective. There's
enough shops in the area, but it is a select group of people

that can do those al um num hi gh-end cars.

ph
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1 Q What type of work have you perfornmed for Md Island
2 Collision in a consulting capacity?
3 A |'ve gone over estimate reviews, |'ve done post and
4 pre repair inspections of vehicles, in process inspection of
5 vehicles. 1've actually covered the shop a couple of tines
6 | when M. Jesberger and M. MGauvran were away on vacation

7 basically making sure that, you know, the shop ran okay and,
8 you know, covered for a day or two and taken care of

9 custoners and be able to help themwite estinmates for the

10 personnel that are there.

11 Q | would like to show the witness what's been narked

12 Exhibit-E, the final bill. | believe the Court has a copy of

13 this exhibit already.

14 THE COURT: | do. You're tal king about the
15 MV.B. final bill?

16 MR KLEIN: Correct.

17 COURT OFFI CER.  Showi ng the wi t ness.

18 Q What is that docunment, M. Montanez?

19 A It's a final bill fromMd Island Collision for

20 repair to a vehicle.

21 Q Have you reviewed this final bill in advance of

22 your testinony here today?

23 A May | look at it?
24 Q Yes.
25 A Yes, | have.
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1 Q And there is an entry on that final bill pertaining
2 to a conpany by the nanme of Auto Haus; is that right?
3 A You're referring to |ine 108?
4 Q Correct.
5 A That says Auto Haus.
6 Q | would like to show the witness Exhibit-F as an
7 acconpanyi ng exhi bit, please, and, again, | believe the Court

8 has that exhibit.

9 THE COURT: That's the Auto Haus bill?

10 MR KLEIN:  Yes.

11 COURT OFFI CER:  Showi ng the wi tness.

12 Q M. Montanez, nost broadly, are there any itens on
13 Md Island's final bill that were in your judgnment not

14 necessary to repair the car to pre-loss condition?

15 A Wien | went over the bill and | ooked over it, no, |
16 didn't find anything that was unnecessary. | actually found
17 a fewitens that they probably could have charged for that
18 | they didn't put on there.

19 Q There is an entry on the Auto Haus bill that has
20 been placed at issue by the parties, item nunber 23 on the
21 Auto Haus bill.

22 A It says wheels, alloy alumnum 20 inch. It's

23 listing two as a quantity for $1,823.76. That would be for
24 the two rins together and point three for labor tine to put

25 it on, three tenths of an hour.
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1 Q What side of the Nissan was initially collided
2 into, as far as you know?

3 A The left rear was inpacted.

4 Q So why woul d there be nore than one wheel that

5 woul d need to be repaired?

6 A M/ understanding is that, it was explained to ne

7 that the car inpacted sonmething on the right-hand side.

8 Q Wiy woul d that happen? How could that happen?

9 A The applied inpact forces and the angle in which
10 the bullet vehicle inpacted the target vehicle would induce
11 the vehicle forward and towards the right.

12 Q And so what could -- what are sone of the risks

13 associated with only fixing the i nmedi ate wheel that is hit?

14 If you would like ne to rephrase that, | can.

15 MR, TOWBKY: | was going to object to calling
16 for specul ation.

17 THE COURT: | would like you to.

18 Q So why was it appropriate to fix two wheel s rather

19 | than one in terns of the safety of this vehicle?

20 MR TOVBKY: (bjection.
21 THE COURT: Overrul ed.
22 A It was related to the incident. If it's part of

23 the incident and the insurance conpany accepts the liability
24 for it, then it's part of the claim Sonme of the other rins

25 on the vehicle had sone |ight scratches on it from parKking,
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1 which were not part of the incident. Light, little scrapes
2 or anything |ike that wouldn't be part of the incident, but
3 sonmething that's fresh, such as the damage on this ri mwould
4 be related to this incident in question.
5 Q And describe in ternms of the safety of operating
6 |this car, if that other wheel had not been fixed --
7 MR TOVBKY: Again, calls for speculation.
8 THE COURT: Well, as an expert, I'mgoing to
9 allow himto testify as to that, but |I'm sonmewhat
10 confused now.
11 What you call the target wheel was on the
12 passenger side in the rear?
13 THE WTNESS: Correct.
14 MR. KLEIN: The driver's side?
15 THE WTNESS: The driver's side was the inpact
16 wheel , so this is the left side of the vehicle. This is
17 the right. A vehicle cane in this way and hit it, and
18 as you hit it, you're going to push the vehicl e sonmewhat
19 this way and it hit maybe the curb on the opposite side
20 or the roadway, sonmething in the roadway that did damage
21 to the wheel
22 THE COURT: Wen did you inspect this car?
23 THE WTNESS: During the repair process when
24 it was first there, when it was first taken apart.
25 THE COURT: Wat was the nature of the danage
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to that wheel on the passenger side?

THE W TNESS: That was a gauge and a scrape
sonewhat of a sem |ongitudinal scrape to it.

THE COURT: (kay, thank you. You can proceed.
Q M. Mntanez, so was that wheel repaired?
A You can't repair a wheel.
Q |"msorry, was that wheel the subject of work

performed by Md Island Collision on this car?

A No. It was the subject of work conpleted by Auto

Haus. Auto Haus charged for it. Md Island m ght have

ordered the part or Auto Haus m ght have ordered the part for
Md Island,

I'"'mnot sure how that actually worked, but | have

a bill here fromAuto Haus saying they purchased the rim and
installed it.

Q
bill,

And then the Auto Haus bill becane a part of the

final is that what your understandi ng of the

rel ationship between those bills is?

A Generally, how | would teach it and how

M. Jesberger or M. MGuvran was follow ng what |I've al ways

trained people to do, and |I'm assumi ng that they took ny | ead

on this, is they have a sublet bill, which is Exhibit-F, and

they listed the total cost on Exhibit-E on their final bill

The attached bil
Q
A

woul d be from Auto Haus, a separate bill
Wth a markup?

Wth a markup, yes.
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1 Q Wiy is a markup appropriate?
2 A Well, a markup is a conpany is |laying out noney to
3 anot her conpany because they either, you know, don't have the
4 equi pnent to do that type of repair, they don't have the
5 skill to do that type of repair, they don't -- in sone cases
6 it's not cost-effective to have the equipnent to do that type
7 of repair, and -- or the tine limts onit. You know, it al

8 depends on different things, so when you do sublet, you're

9 | ayi ng noney out of your pocket and you have to keep the

10 warranty on it because you're really the general

11 subcontractor, you're subletting to sonebody el se who is a

12 subcontractor. Still M. Jesberger's liability for his

13 conpany, so he has to cover that.

14 Q How comon is it to have markups for sublet work?
15 A On every sublet bill 1've ever seen, anywhere from
16 | the construction field, aeronautic field, towing field or the
17 collision repair field there is a markup on it.

18 Q And is a 25 percent or a 33 percent markup, how

19 does that conpare to what you' ve seen in the industry?

20 A That woul d be based solely on what the shop or the
21 owner of the particular facility wants to markup their stuff.
22 |"ve -- | used to do glazier work and | know gl ass was narked
23 up i ke 300 percent. It was ridiculous. You know, in case
24 you broke it, you would be able to put in glass. dass is

25 fairly cheap.
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1 THE COURT: M. Montanez, please confine your
2 testinony to the collision industry, and, Pat, would you

3 read the question back because we went far afield with
4 t hat answer.

5 (The requested portion was read.)

6 A It's around the sanme anmount of markup. |'ve seen

7 anywhere between 15 to 40 percent markup, so |

8 | would be in the average area.

9 THE COURT: Thank you.
10 THE WTNESS: You're wel cone, your Honor
11 Q Now, you testified that the final bill, | believe

12 you testified that the final bill represented what was
13 necessary for repairing the vehicle. On the final bill, can

14 you descri be what the labor rate is or please describe what

15 the | abor rate is?

16 A. | have to look at the -- it's listed here as $120

17 per | abor hour.

18 Q And why woul d $120 an hour be necessary for

19 repairing the car to pre-loss condition in this case?

20 MR TOVBKY: (bjection.

21 THE COURT: Sustained. Wuld you rephrase,
22 pl ease?

23 MR KLEIN:  Sure.

24 Q You testified that the final bill reflects work

25 that was necessary for repairing this vehicle,

woul d say t hat

correct?
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1 A Yes.
2 Q Now, was that |abor rate part of that determ nation
3 | that you nmade of necessity?
4 A Yes. | go over the entire bill, inclusive of the
5 | abor procedures, description of the procedures, any notes
6 | that m ght be on there, the anount of tinme that's charged

7 that m ght be judgenental versus what's actually in the

8 dat abase as a standard tine, and al so the | abor

9 al so check the tax a lot of tines too to nake sure it's the

10 ri ght tax.

11 Q Wiy was $120 an hour in your assessnent reasonable

12 or necessary in this case?

13 MR, TOVBKY: (Qojection.
14 THE COURT: Overrul ed.
15 A. | believe that 120 an hour for that vehicle is a

16 reasonabl e anount of noney to charge for that,

17 with Md Island, | know their |abor rates on different
18 vehi cl es, you know, either being alum num or regul ar steel

19 vehicles, and that's around the area they charge for steel

20 vehi cl es.

21 Q Can you briefly describe what was required to

22 repair this vehicle and the conplexity?

23 A Wel |, the vehicle had sustai ned damage to the upper
24 body, which is unitized structure that's attached or affixed

25 or bolted to a full frame, steel, high strength steel frane.

rates. |

and wor ki ng
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1 There were -- the vehicle sustained structural danage to the
2 | eft rear quarter panel, the door assenbly, the attaching
3 fl oor panel in the rear, the outer wheel house, the inner
4 | wheel house, suspension conponents, obviously the wheel in
5 that area, and then al so caused damage to the wheel in the
6 opposite side as secondary danmage, and there was sone

7 structural danmage to the frame also in this particular case.

8 Q So why couldn't this be done at $49 an hour?

9 MR TOVBKY: (ojection, calls for specul ation.
10 THE COURT:  Sust ai ned.

11 Q M. Montanez, are you famliar with how Md Island

12 Collision determned its $120 | abor rate?

13 A | was part of the teamthat canme up with that
14 nunber .

15 Q How | ong ago was that nunber conme up with?
16 A | believe it was about five years ago.

17 Q Were did that -- was that at a gathering?
18 A W had a neeting at Md Island Collision.

19 Q Where at Md Island Collision?

20 A There is an upstairs conference room

21 Q Descri be what the conference room | ooks |ike,

22 pl ease.

23 MR, TOVBKY: (Qbjection to rel evance.

24 THE COURT:  Sust ai ned.

25 Q And when you left that neeting, and don't say
ph
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anyt hi ng about statenents ot her people made at that neeting,
but when you left that neeting, what was your understandi ng
of whether Md Island Collision could survive charging $49 an
hour ?

MR, TOVBKY: 1'Ill object to that.

THE COURT: Sustained. That's outside the
scope of the witness' expertise.

MR KLEIN: |I'm asking himnow as a fact
W t ness because he was present for that.

THE COURT: As a fact w tness, how would he
know whet her the rate woul d make the business itself
sust ai nabl e?

MR, KLEIN: Because he was -- could I ask him
nore about that?

THE COURT: Sure, please.

Q M. Montanez, could you describe sonme of the
di scussions that led to the $120 an hour |abor rate
determ nation at that neeting?

A | was asked to find out what the investnment is for
t he equi pnrent within Md Island Collision for not only stee
or to operate a steel, predomnantly steel repair facility
but also what it would cost to operate an al um num i ntensive
vehicle repair facility. Additionally, I had to find out the
cost of the spray booths. | had to cone up with the cost of

what the paint on average costs per all the vehicles they

ph
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1 work on in the shop. | had to also call up M. Jesberger's
2 hazar dous waste conpanies that cone in to retrieve oils, dry

3 hazardous waste and even wet hazardous waste, calculate that.
4 | Also, | had to take into account the training that they have
5 to go through for each one of the progranms, cone up with an
6 average cost for this CEMtraining that they have to go to

7 mul tiple tinmes throughout the year, and a | ot of that was

8 what | used to wite a white paper for the al um num

9 associ ation was actually all derived fromthe investigation
10 did for the teamfor M. Jesberger to calculate what this

11 | abor rate would need to be or what a break even point woul d
12 be and what his profitability area would have to be to have
13 his | abor rate at.

14 Q Ckay, based upon those discussions, what was your

15 under st andi ng of whether Md Island Collision could charge

16 $49 an hour for | abor?

17 MR, TOVBKY: Same objection.

18 THE COURT: Overrul ed.

19 A We found that -- | believe the nunber was 86.75 was
20 a break even, | basically can be open but be broke and not

21 make a dine, so it would be out of the goodness of his heart
22 he woul d just keep the store open and not nmake a dollar off
23 of it. So there had to be a profitability built into that

24 along wwth we had to take into account technicians, what they

25 cost the shop working there, and that becane a little
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1 surprising, when they found out what the tech actually cost

2 | when you include their uniform all owance, sone too

3 al | onance, the vacations, health insurance, sick days, and

4 then of course the |oss of the enployee when they have to go

5 away for a week to two weeks for this intensive CEMtraining.
6 Q Are you famliar with other auto body shops on Long
7 | sl and?

8 A Yes.

9 Q And you' ve been working on Long |Island on and off

10 for how | ong agai n?
11 A About 20 years.
12 Q How many auto body shops woul d you say that you

13 have cone into contact wth over those 20 years?

14 A On Long Island or total ?

15 Q Let's start with Long Island.

16 A Long Isl and, probably about 300, because of

17 nmeetings |'ve tal ked at, but consulting wi se, | probably

18 dealt with maybe 15 shops in that time period who actually
19 hired me for specific work not just generalized neetings.

20 Q Is Md Island m ddl e of the pack of those 300 auto
21 body shops?

22 MR, TOVBKY: (bjection to the phrase "m ddl e

23 of the pack."

24 THE COURT:  Sust ai ned.

25 Q How does M d Island Collision conpare to the other
ph
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1 auto body shops that you have seen?

2 A They' re probably in a select group of only about
3 five shops in all of Long Island.

4 Q How about in New York State?

5 MR. TOVBKY: Sel ect shops of what?

6 Q What do you nean by "sel ect shops"?

7 A Sel ect shops of having the proper training,

8 equi pnent and certifications to repair vehicles, have gone

9 through the alum numtraining prograns that are out there,

10 the stringent European requirenents to stay on these

11 pr ogr ans.

12 Q How does it conpare in terns of the overall quality
13 of the work provided to custoners?

14 A They're in the top five percent of the country of,
15 you know, collision repair. | do probably three to 500,

16 dependi ng on the year, post repair inspections. A |ot of

17 | them are photo reviews, and the work I see fromcertain shops
18 is far superior to the average work at other shops. It's

19 al nrost |ike they don't know they're not doing it the correct
20 | way in sone cases.

21 Q At sone of the other shops that you're descri bing,

22 what have you seen happen when a vehicle gets repaired on the

23 cheap?
24 MR, TOVBKY: (Qobjection to rel evance.
25 THE COURT:  Sust ai ned.
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1 MR KLEIN. One nonent, your Honor.
2 Q M. Mntanez, just a few nore questions. Please
3 describe the difference with sone specificity in the type of
4 | work performed on a car by Md Island versus a car -- type of
5 work that would be perfornmed at a shop that charges $49 and
6 hour ?
7 MR TOVBKY: | will object to that as well.
8 THE COURT: 1'mgoing to allow it.
9 A What |'ve seen on average is when you have | ess of

10 a labor rate, and this goes to not only hourly paid enpl oyees
11 but al so the comm ssion based or what they call flat rate

12 where a technician gets a portion of the Iabor rate to repair
13 the car, corners are cut, they try and rush it through,

14 because, obviously, if you're on a flat rate, the nore work
15 you get through the nore noney you get paid, you get paid on
16 comm ssion, so if | can jockey around or nove around stuff, |
17 can actually, you know, get nore -- get paid nore noney and |
18 have to cut corners sonepl ace.

19 Wth a | ower |abor rate, obviously the shop has an
20 hourly rate shop. Let's say they're paying their technicians
21 a certain anount of noney every hour to be there. They're

22 going to try and force nore work out of the shop to,

23 obvi ously, nmake nore profit, which is what we're seeing

24 nowadays. W are teaching a |ot or speaking a | ot at

25 nmeetings, it's the busy but broke idea, neaning | have a | ot
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1 of work noving in and out of the shop,

2 and out but the second work slows up | realize |I'm broke

3 because that noney isn't flow ng through anynore, bills are
4 catching up to ne, so it does becone an issue. Money or

5 | abor rate per hour does relate to how nuch tinme I can put

6 into the vehicle which | eads to quality.

7 Q Now, with your expertise in the industry, you know
8 it would be a struggle to nake a living at $49 an hour, why

9 woul d you accept $49 an hour?

10 MR, TOVBKY: (Qojection.

11 THE COURT:  Sust ai ned.

12 Q What is your understanding of the rol e that

13 i nsurance conpani es, |l arge insurance conpanies play in the
14 | abor rate accepted by smaller repair conpani es?

15 A | nsurance conpany has no say in the nmatter, on what

16 | the labor rate can be, unless you're on their direct repair
17 program Then it's a contractual agreenent between you and
18 t he i nsurance conpany. But if you're not on their direct

19 repair program you charge whatever you feel is necessary and
20 | that your market, neaning the consuner, can afford, not what
21 sonebody, third-party that's uninterested wants to say or

22 wants to payout. That's not a contract between the insurance

23 conpany and the shop. M. Jesberger has

24 prograns or insurance conpanies. So if |

25 M. Jesberger and |I'm covered by ABC I nsurance, ABC | nsurance

have noney noving in

no direct repair

bring ny car to
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1 has no contract with M. Jesberger, I'mthe only one who can
2 approve the | abor rates, the repair procedures or anything

3 el se. The insurance conpany is there to indemify the claim
4 and they have to put a certain anmount of noney in the fund

5 | for the state

6 Q So describe how a direct repair conpany differs in

7 t hat respect?

8 A Wel |, they nmake an agreenent |ike a health
9 i nsurance type of thing wwth a doctor, |'Ill accept your
10 i nsurance and whatever they pay ne they pay ne, but in sone

11 cases, even with an HMO or health insurance conpany, you

12 still get a bill in the mail that they're not covering.

13 Q Try tolimt your testinony to this industry.

14 Ckay? | know you're trying to be hel pful.

15 A Ckay.

16 Q What is nore common, an auto body shop that is a

17 direct repair conmpany or an auto body shop like Md Island?
18 A well, Md Island woul d not be common at all because
19 they specialize in a select group of vehicles, because their
20 relationship with not only the consuner but denographically
21 the deal erships in their area and the types of cars that they
22 wor k on versus other shops that will get work directed

23 towards themas far as a direct repair programand they'l

24 see a W de range of vehicles.

25 Q What do you nean by "directed toward them?
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1 A The i nsurance conpany will -- the consuner w ||

N

call up and the insurance conpany will offer,

3 consuners asks for it, or sonetinmes they offer you can bring
4 it to other direct repair facilities, you can bring it to a
5 drive-in facility. There's a drive-in facility up the bl ock
6 | fromM. Jesberger, and there's been tines cars have left

7 that place and cane directly to Md Island because they

8 weren't able to repair that vehicle. They couldn't buy the

9 parts.

10 THE COURT: Again, M. Mntanez, please don't
11 add comments. Listen to the question and answer the

12 guesti on

13 THE WTNESS: Sorry, your Honor. Yes.

14 MR KLEIN: No further questions at this tine.
15 Thank you.

16 MR. TOVBKY: | have very few questions, if we
17 could finish himbefore |unch.

18 THE COURT: Yes. You may inquire.

19 CROSS EXAM NATI ON

20 BY MR TOVBKY:

21 Q Good afternoon, M. Mntanez. How are you? My

22 name is Mchael Tonmsky. | work at Rubin, Fiorella &

23 Friedman. W are State Farmis attorney in this matter.

24 | believe you do work for State Farmas wel |,

25 correct?

if the
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1 A |"ve done a ot of work for State Farm
2 Q A coupl e things, you nmentioned that you were

3 involved in creating a | abor rate for Md Island, correct?

4 A | was part of the teamthat canme up with them yes.
5 Q In the conference roomthat we didn't get to

6 descri be?

7 A Correct.

8 Q Are you aware that the posted |labor rate in the

9 | shop is $120?

10 A It's $120, | think, for steel vehicles, and |'m
11 trying to renenber -- | renenber hel ping them set that up,
12 and | believe for boron, alum num nagnesium | believe it's
13 175.

14 Q Are you aware -- only if you are, are you aware

15 that the person who was involved in the collision, M. Pope,
16 agreed to the $120 | abor rate before any estimate by State
17 Farmor Md Island was nmade?

18 A | woul d believe that should be proper because it's
19 under CR 82 of the New York State DW |aw that requires the
20 shop to let the consunmer know what the rates are before they

21 start repairs.

22 THE COURT: Al right, I"'mnot -- that answer
23 is stricken.
24 Pat, would you read the question back, please?
25 (The requested portion was read.)
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1 THE COURT: You can answer that, if you can
2 Q |f you are aware of an agreenent.

3 THE COURT: Counsel

4 MR TOVBKY: | apol ogi ze.

5 A To ny know edge, that's what Md Island should be
6 doi ng on every single case.

7 THE COURT: Strike that. Do you know if that
8 was done in this case?

9 THE WTNESS: No, | do not know.

10 THE COURT: Thank you.

11 THE WTNESS: Sorry, your Honor

12 Q You indicated that there's profitability margins
13 It obviously nakes sense that the higher the |abor rate the
14 nore noney you woul d nake for the sanme work, correct?

15 A Qobvi ously, yes. That's nath.

16 Q If | charge 120 versus $140, you'll make nore noney
17 with the 1407

18 A Correct.

19 Q That goes to the profitability of the shop,
20 correct, the amount of noney you charge for the | abor rate?
21 A Correct, yes.
22 Q You nentioned that you taught M. Rice and taught
23 M. Thiele at one of your -- was it a lecture or conference
24 or a class?
25 A It's classes, |-CAR, the Inter-Industry Conference
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1 on Auto Collision Repair, teaches a course on a W de range of

2 subj ects. Sonetines they' re specific such as al um num body
3 repair or alumnumstructure repair or steel repair or just
4 structural damage. Sonetinmes it's diagnosis. Part of State
5 Farms, | guess, job title at the tine was that the -- not

6 the technicians, I"'msorry, the adjusters to keep their jobs

7 or have their jobs had to go ongoing training not required by
8 the state but by State Farm and there woul d be four-hour

9 sessions we would do and we usually do it, as a matter of

10 fact, not too far fromhere. They had a drive-in center

11 across fromthe nmall over here by McDonald' s on Stewart

12 Avenue.

13 Q How many sessions do you do for sonething |ike that
14 wth M. Rce and M. Thiele, how many sessi ons woul d you

15 provide to thenf

16 A W would do a clip of about nine of them and then
17 | take off, let's say, for the summer and in the fall mght do
18 three or four nore. They had a certain anbunt to keep what
19 they call a gold class designation or individual platinum

20 designation, so they had to get a certain anount of classes
21 upfront, let's say |ike 10, and every year they had to take
22 at least two classes, and they're about four hours each, so
23 ei ght hours of training, and we would neet up every so often,
24 we would neet and | would do the entire team let's say.

25 Q | woul d i magi ne that the point of these trainings
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1 and these sessions is to inprove the quality of the work and

2 |the quality of the estimtes done by the State Farm team

3 correct?

4 A Well, they don't performwork, but yes, increase
5 t heir education on what would be required in a shop, so yes
6 to that point.

7 Q You think you did a good job teaching that?

8 A | believe | did.

9 Q So you think you did a good job teaching M. Rice

10 and M. Thiele, right?
11 A | believe they understood what | said, and we've

12 had conversati ons.

13 MR, TOVBKY: Thanks. Nothing further.
14 THE COURT: M. Klein.
15 MR KLEIN: Very brief.

16 REDI RECT EXAM NATI ON

17 BY MR KLEIN

18 Q M. Montanez, what is your understanding of when it
19 is proper for an auto body shop to enter into an agreenent

20 [wth a custoner over a | abor rate?

21 A | believe the tine they introduce the paperwork

22 for -- in New York State you have to get a designated

23 representative signature to be able to represent them

24 Q Just answer the question.
25 A My under st andi ng woul d be at the begi nning of the
ph
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1 paper wor K.

2 Q Before, during or after the work is conmenced?

3 A It would have to be before the work comences. |
4 nmean, it's the only tinme that the custoner is there, to drop
5 off the car and again to pick up the car, so the first tine
6 is when they first bring the car to the shop you woul d

7 expl ain the paperwork, have themsign it and explain to them
8 what your rates are and your storage fees and anything el se.
9 Q A nonment ago M. Tonsky asked you about whether you
10 did -- whether you' re happy with the job you did with your

11 students, M. Thiele and M. R ce. D d you provide any

12 actual hands-on training to then?

13 A No, not in those classes. Those were not hands-on
14 training classes. They were nore of a classroom/|ecture type
15 of thing, and then there was a fill-in sheet. You know, you
16 have to fill in one or two words and certai n paragraphs, and
17 t here woul d be an open book test at the end, is how | -CAR

18 runs their cl asses.

19 MR KLEIN. Thank you. No further questions.
20 MR, TOVBKY: No recross.
21 THE COURT: Thank you. You're excused.
22 Al right, let's recess until about 2:15.
23 MR, TOVBKY: Just so we're clear, we are going
24 to go -- we will be a bit out of order, as we di scussed.
25 THE COURT: Yes.
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1 MR TOWBKY: | would like to preserve -- since
2 it's the defendant's burden, | would like to preserve
3 any post --

4 THE COURT: |If necessary, you could request a
5 recal | .

6 MR TOVSKY: I'msaying | would like -- if

7 there are any notions or any requests that | was going
8 to make --

9 THE COURT: Yes, understood.

10 (A recess was taken.)

11 COURT CLERK: Remmin seated. Cone to order
12 THE COURT: Are we ready? | know we're taking
13 a W tness out of order.

14 MR TOWBKY: Yes.

15 THE COURT: And all rights are reserved wth
16 respect to notions and so forth.

17 COURT CLERK: Renmin standing. Raise your
18 ri ght hand.

19 Do you solemmly swear or affirmthat the

20 testinmony you're about to give in this case on trial
21 wll be the truth, the whole truth and nothing but the
22 truth, so help you God?

23 THE WTNESS: | do.

24 COURT CLERK: Have a seat. Please state and
25 spell your first and | ast nane and state your address.
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1 THE WTNESS: M chael Thiele, T-HI-E-L-E, One
2 State Farm Drive, Ballston Spa, New York 12020.
3 THE COURT: You may inquire.
4 MR. TOVSKY: Thank you, your Honor.
5 Dl RECT EXAM NATI ON
6 BY MR TOVBKY:
7 Q Now, the address you just gave, is that a corporate
8 office or a particular business address you work at?
9 A It's a corporate office.
10 Q Is there a particular address that you work out of?
11 A | work out of ny honme, ny hone address.
12 Q You don't have to give that. How long -- well,
13 what conpany do you work for?
14 State Farm | nsurance.
15 Q How | ong have you worked for State Farnf
16 A 22 years.
17 Q What is your current job responsibility at State
18 Far nf
19 A An auto Estimatics Appraiser
20 MR, TOVBKY: Your Honor, do you mind if | say
21 AEA or estimator?
22 THE COURT: That's fine.
23 Q How | ong have you been an estimator for State Farnf
24 A 22 years.
25 Q What did you do before working for State Farnf?
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1 A | worked at an independent conpany doi ng desk

2 revi ew of estinates.

3 Q Appr oxi mately, how | ong have you been involved in
4 | the Estimatics gane, | guess?

5 A Probably 25 years.

6 Q Do you have any particular certifications as it

7 pertains to estimating?

8 A | have |-CAR certifications.
9 Q What is that?
10 A It's the international -- it's an industry

11 conference for the insurance industry and for

12 general know edge of autonobil es.

13 Q You have to do that during a particular tinme or

14 every couple of years, how does that work?

15 A It's good to just keep up on the know edge of the

16 new cars comng out, so it's just an experience.

17 Q You've done a little bit already,

18 briefly describe what you have to do to get the I-CAR

19 certification?

20 A There are certain online courses you can take.

21 There's also in-class courses. They range three or four

22 hours in cl ass.

23 Q Do you have to do that up to a certain point for

24 the certification or is it ongoing?

25 A It's an ongoing process. Right nowl'mat Pro

but can you

repairs, just
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1 Level 2, which is a certain certification. They have Pro

2 Level 1, 2 and 3.

3 Q Can you briefly describe Level 1 for nme?

4 A It's just a basic know edge of courses. | can't

5 expl ai n how many courses there are, but it's just installing
6 gl ass, they tal k about suspensions, steering, damage

7 anal ysi's, just basic appraising know edge.

8 Q How about -- you nentioned that you' re now a Leve
9 2. Can you pl ease describe what that is?

10 A It's simlar as the basic know edge it's just nore
11 i nvol ved courses. Once again, steering and suspensi on,

12 ai rbags, electronics. They try and keep -- |

13 to date with the new technol ogies that are com ng out.

14 Q Does that assist with your day-to-day duties as an

15 estimator?

16 A Yes.
17 Q How so?
18 A Once again, just keeps nme up to date with the

19 current know edge, the current practices, how vehicles are

20 going -- are rebuilt, going together.

21 Q Let's tal k about your general day to day. Do you
22 have a specific geographic area that you cover?
23 A Mostly Nassau County, |ike southern Nassau County.

24 Q And approxi mately how | ong have you been working in

25 that area for?

t keeps you up
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1 A Approxi mately, 12 years.
2 Q On an average week, again, average, approximtely,
3 how many estimates do you wite for various cars?
4 A About 25.
5 Q And, approximately, how many different shops wll
6 | you visit in a given week?
7 A Bet ween 18 and 20.
8 Q Are you an hourly enpl oyee or a sal aried enpl oyee
9 at State Farnf

10 Sal ary.

11 Q Do you get any kind of overtine?

12 A Yes.

13 Q Can you just briefly describe how that works?

14 A What ever overtine there is on a daily basis | fil

15 out a tinmecard that gets approved by managenent.

16 Q How about bonuses?

17 A They don't have necessarily bonuses. They have

18 rai ses. They may have a conpany w de incentive program

19 That's not every year.

20 Q As far as you know, is your bonus determ ned based

21 on the anmount of estimates you wite?

22 A No.

23 Q Do you know -- if | say overwite process as it

24 refers to estimtes, do you know what that neans?

25 A Yes.
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1 Q Can you describe for the Court what that is?

2 A On certain vehicles they may send out a

3 re-inspector to | ook at sone of ny passed vehicles that |

4 have inspected and witten an estimate on, and the re-

5 i nspector mght ook at it and say -- you know, he may have
6 all oned two nore hours than normal or purchased a part that

7 wasn't needed on an esti mate.

8 Q Now, does this happen with every vehicle that you
9 I nspect ?

10 A No.

11 Q Do you know how it's determ ned what vehicle is
12 inspected in this overwite process?

13 A No, | don't.

14 Q Does how well you do in the overwites have any

15 determ nation on salary, conm ssion, bonus,

16 t hat ?
17 A It does. It's just not -- it's just a part of.
18 Q Is there sonething that's considered a good score

19 on an overwite?

20 A Pretty much anything that's | ess than 10 percent.

21 Q Are you told ahead of tine if there is a certain

22 rei nspection on one of your vehicles?

23 A No.
24 Q Are you told after the fact?
25 A Sonetines, if it's a poor reinspection.

anything |ike
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1 Q Briefly, in general, what does happen if there is a
2 | ar ger discrepancy?

3 A It's just a discussion between nme and ny nanager

4 |just so |l can fix the problemon the next inspection or be

5 better alert for the next tine.

6 Q As far as this claimgoes for Ms. Pope's 2015

7 Ni ssan Arnmada, is there an -- is there an overwite or

8 rei nspection that you' re aware of ?

9 A No.

10 Q Now, you said that you're an estimator. Can you

11 briefly describe, again, briefly, what that neans in terns of
12 what you do for State Farnf

13 A | would | ook at a vehicle, take photographs, and ny
14 estimate would be witten as far as the scope of the damage
15 fromwhat | can see.

16 Q What do you nean by inspecting and | ooking it over,
17 | what does that nean?

18 A | would electronically wite down the vehicle

19 identification nunber, mleage, options, and then go over the
20 vehicle and wite an estinmate for the damages that | see.

21 Q Now, when you actually provide an estimate, is it

22 just a final nunber or is it broken down in sonme way?

23 A Wll, it'"'s aline by line itemzed estinate.

24 Q What is that?

25 A. So | wwuld start at the front of the vehicle and
ph
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1 work ny way back towards the danage, or, vice versa, if the

2 danmage is in the rear, work nyself -- work ny way in

3 Q And does your estimate usually involve a specific
4 dol | ar amount that you believe is adequate to repair the

5 vehi cl e?

6 A Yeah, at the end there would be total with a dollar
7 | anount.

8 Q In terns of the estimate itself in making up

9 that -- comng to that nunber, what elenents are needed to

10 cone up with that final dollar anmount?

11 A Wel |, each part may have a | abor attached to it,

12 may have a part price, a labor, and then | would -- that

13 woul d be nmultiplied by the |abor rate and you woul d conme up
14 | wth a total.

15 Q When you say you do a line by line, does each line
16 have a particular amount for the part and |ine for |abor?

17 A Yes. If it's a part that's being refinished, there
18 would be a line for that, so there would be, say, a bunper

19 cover, for an exanple, would have a part price, would have a
20 | abor attached to it, and there would be a refinish

21 oper ati on.

22 Q Again, I'mgoing to -- keeping it general for right
23 now, when you are drafting an estinmate, do you use the repair
24 shop's |l abor rate or is there a particular |abor rate that

25 State Farm uses?
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1 A It would be a |labor rate State Farm supplies to ne.
2 Q Are you the person who determ nes the | abor rate?
3 A No.
4 Q Do you know who provides that to you?
5 A It would be our supervisor who usually gives out
6 |the rates for the |ocal area.
7 Q Just based on your experience as an estimator, can
8 t he | abor rate change based on | ocation, geographic |ocation
9 in the country?
10 A | believe it does, yes.
11 Q Does the | abor rate sonetines differ based on the
12 type of car?
13 A Yes, it could.
14 Q And does it, again, sonetines differ based on the
15 type of repair that's being done?
16 A It's possible, yes.
17 Q Can you descri be what a new part or an CEM part is?
18 A That woul d be a part supplied by the origina
19 equi pnent manuf acturer.
20 Q And can you describe what a recycled part is?
21 A That would be a part off a simlar vehicle that was
22 inaloss but it my actually cone froma sal vage yard, a
23 sal vage vehicle or part that was never used and just in a
24 sal vage yard.
25 Q In ternms of deciding again, keeping it general
ph
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1 deci di ng what part to use, when you nake up your estimate, do

2 | you always use either a new or recycled part or is it a

3 m xture?

4 A It could be a m xture of whatever is avail able

5 that's a quality part and that's -- that's a | ower cost.

6 Q How woul d you determ ne, again, keeping it general,

7 whet her to use a new or recycled part for a particular

8 repair?

9 A Just depends on the availability of the parts
10 really.
11 Q Now, in general, would the use of a recycled versus

12 a new part change the anount in the estimte?

13 A It coul d.

14 Q For that particular part?

15 A It could, yes.

16 Q Can you give nme an exanple of why it woul d?

17 A Most of the tinme, if | use a recycled part, it's

18 probably a | ower part cost than the CEMIist price.

19 Q Can you give ne an exanple of when it would not

20 change the cost?

21 A "' mnot sure of your question.

22 Q Well, you indicated just now that there would be --
23 there are tines when there's a difference in price between
24 recycled and new, correct?

25 A.  Right.
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Q s there an exanple that you can give where there
woul d be no difference in cost between new and recycl ed?
A Vel |

if there is no difference, I'mnot going to

allow for the recycled part. | would just go with the new
part.

Q Now, when you're giving your estinmate, are you the
one who determ nes new versus recycl ed?

A Yes.

Q As far as you know, do certain types of vehicles

recomrend only new parts as opposed to the use of a recycl ed

part?

A Yes.

Q What kind of car is that, as far as you know
of f hand?

A Most manuf acturers have sone sort of a
recommendation for their new parts.

Q Now, you say "recommendation.” |Is that a

requi renent or recomrendation?

A It's a recommendation on the manufacturer if they
woul d i ke you to use their parts.
Q Now, would you wite an estimate including a part

that was not recommended by the manufacturer?

A Li ke a recycled part?
Q Correct.
A Ckay, yeah, | would use it, yeah, if it's a |ower
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1 cost alternative and it cane off the simlar vehicle and if

2 |the quality is simlar or better, I would go with the

3 recycl ed part.

4 Q When you say "quality is simlar,"” is there a

5 particul ar determ nation that you use to nake sure that the
6 part, the recycled part would at |least be a quality part?

7 A In the dat abase that we use, there is a part

8 search, and the part search will tell you if the part is --

9 has any damage on it or if it's a decent quality part, and if

10 it'"s not, | just don't choose it. If it is, I wll allow for
11 it.
12 Q How woul d you go about getting a recycled part for

13 a vehicle?

14 A The body shop woul d place the order for the part

15 and it would be delivered to the shop

16 Q Now, in making your estimates as it concerns naking
17 your estimate when dealing with recycl ed versus new, do you
18 speak to the repair shop about whether to use a new or

19 recycled part?

20 A Yes.

21 Q And why do you do that?

22 A Because you want to get an agreed price with the
23 shop.

24 MR KLEIN. I'mhaving a little trouble

25 hearing the w tness.
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1 THE COURT: Could you speak up just a bit?
2 THE W TNESS: Sure.

3 THE COURT: Thank you.

4 MR KLEIN. Thank you, Judge.

5 Q Now, when you're using a recycled part, does the
6 recycled part have to conme fromthe same make of car, for

7 exanpl e, a N ssan, does it have to come froma N ssan or can

8 it cone froma different type of car?

9 A If I"mbuying it for a Nissan, it would cone froma
10 Ni ssan.

11 Q Now, do you -- | think you started going into it,

12 how do you actually get that recycled part to use on that --
13 on a car?

14 A | woul d choose the part fromthe database on ny
15 estimate, and it's the shop that would have to order the

16 part, and he would have to look at it to see if it was a

17 quality part to be used.

18 Q Now, during your time as an estimator, has there

19 conme a tine when you wote for a recycled part and | ater on

20 it was deened unacceptable for the repair?
21 A Yes, it does happen.
22 Q And take ne through what happens in that type of

23 scenari 0?
24 A Let's say maybe a fender would arrive and nmaybe it

25 has danmage, so the shop would present to ne the invoice for
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1 the recycled part and | would | ook at the fender and say,

2 okay, this fender is no good, and then we would tal k about
3 | what we needed to do to fix the situation.

4 give nore repair on that recycled part or we would just go
5 |with a new OEM part.

6 Q Wul d you draft an estimate for a

7 that was clearly inferior to a new part?

8 A No.

9 Q In general, where do these recycled parts cone
10 fronf

11 A Sal vage yards. They woul d be from sal vage

12 vehi cl es.
13 Q What is a sal vage vehicl e?
14 A. It's a vehicle that was either in

15 can no | onger be deened safe for roads and

16 out. They would take off pieces of it to be used and resold.

17 Q In general, what is the goal of an estinmate that

18 you give to the repair shop?

19 A To cone up with an agreed price howto fix the car.
20 Q What if you believe that the vehicle cannot get

21 back to -- | guess I'lIl call it a pre-loss condition?

22 A If it's over a threshold, | believe New York it's
23 75 percent, then it would be deened a total |oss.

24 Q Are you the one who nekes a total |oss

25 determ nati on?

We woul d either

recycl ed part

a prior |loss that

t woul d be parted
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1 A | woul d take the options and the estinmate anount

N

and send it up to the claimhandl er and they woul d make t hat

3 determ nation, if it's a total |oss or not.

4 Q Now, if it's a car that you have been working on
5 where -- w t hdrawn.

6 If it's a car that you have been involved in the

7 estimates for, how are you notified if a car has been deened
8 a total | oss by other people at State Farn?

9 A Unl ess they had a question, | wouldn't know about
10 it. If it gets to a certain threshold, I would just send

11 themthe information and the clai mhandl er woul d nake the

12 determ nation and call the repair shop for the charges.

13 Q Now, is there -- can you think of an exanple where

14 a vehicle would be a clear total loss fromthe junp, fromthe

15 start?
16 A Sure. Sonetines just |ooking at a car you can tel
17 if the airbags have deployed, if there's sone severe danmage

18 structurally, it wuld just be considered an obvi ous total

19 | oss.

20 Q Is there an exanple of the kind -- would there

21 be -- w t hdrawn.

22 Wul d there be an exanple of a car that you did not
23 believe was a total loss initially and then | ater on becane
24 one?

25 A Yes, that has happened, yes.
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1 Q Is there a termfor that where you can't tell

2 initially but |later on you deemthat?

3 A That would be called a constructive total |oss.

4 Q So I kind of mangled ny question. Can you ki nd of
5 descri be what a constructive total |oss is?

6 A Yes.

7 Q Pl ease do.

8 A It would be a car that | would wite an estimate

9 and maybe the shop mght take it apart and determne it has
10 i nner danmage or severe franme damage or sonething that would
11 require the car, sone heavy -- nore repairs and we woul d j ust
12 say, you know what, at this point, let's just total |oss the
13 car and be done with it.

14 Q In general, how are you notified that you have to
15 cone in and inspect a vehicle and give an estinate?

16 A | get notice through ny dispatching system They
17 send an el ectronic attachnent and I would get the -- sent

18 into ny estimating kit, which is on ny |aptop.

19 Q And is there a particular tine frame that an

20 initial estimate nust be done fromthe tine the car gets into

21 the repair shop?

22 A Si x days, yes.

23 Q What happens when you' re done neki ng your estinate,
24 in general ?

25 A Just if the car is repairable, | would | eave an
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1 estimate copy with the shop.
2 Q When you say leave it with the shop,
3 mean by that?
4 A Either an electronic e-mail or the estimte woul d
5 be dropped on the desk of a representative of the repair
6 shop.
7 Q Now, again, in general, once you give an estinmate,
8 | whether it's an initial or supplenent, which we'll
9 soon, does the repair shop have to accept that estinmate and
10 repair the car for that price?
11 A No.
12 MR, KLEIN: Qbjection.
13 THE COURT: Wat's the basis of your
14 obj ecti on?
15 MR, KLEIN. He's asking M. Thiele about what
16 the auto body shop has to do. I1t's beyond the scope
17 of -- well, it's speculative and | think calls for a
18 | egal opinion of what Md Island s obligations are.
19 THE COURT: Good try. Overrul ed.
20 Q You could answer. | should have said this ahead of
21 time. If you need the question repeated to you,
22 know and | could ask the Judge. Ckay?
23 A Ckay.
24 Q Wuld you like it redone?
25 A | said no on the answer.

what do you

tal k about

just let ne
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1 Q You woul d not have to take your estimate and repair
2 | the car for that anount of noney?

3 A No. They can repair the car in any manner they

4 | deemsafe. That's up to the shop

5 Q So if there is a disagreenent between the estinmate
6 that you wite and the determnation fromthe repair shop,

7 what happens?

8 A That woul d be di scussed and there woul d be what's
9 consi dered a non-agreed price situation, and I would inform
10 my cl ai m managenent of the situation.

11 Q In general, does there cone a tinme where a shop

12 requests sonething called a suppl enent?

13 A Yes.
14 Q And what is a supplenent to an estimate?
15 A The vehicle is further dismantled or exposed nore

16 damage that we have to cone and take a | ook at it again.
17 Q I's there any particul ar reason that you know of why

18 that type of internal inspection would not be done initially?

19 A You nean on the first inspection or --
20 Q Correct.
21 A Well, nost of the tine those internal damages can't

22 be seen. Mbost vehicles, they have |i ke bunper covers, they
23 have things in the way or there m ght be sone collision
24 damage that you just can't access the inner parts of the car.

25 Q Now, is there a particular reason why that is not
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1 di scussed or done immedi ately? For exanple, in this case

2 there was nore than one estimate, correct?

3 A Correct.

4 Q And on the initial estimate, it was -- was it a

5 | visual inspection or was that internal done?

6 A | believe it was a physical inspection done on the

7 vehi cl e by anot her estimator.

8 Q Then 1"l have himdo that, but is there any

9 particul ar reason why only an external inspection would be
10 done initially as opposed to a nore in depth inspection?

11 A Well, you only have a certain anount of tine to

12 really do an inspection on the vehicle, and seeing it on site
13 in the parking lot, it's not inside the repair shop, you

14 know, in better conditions, torn down, so you kind of just
15 wite the scope of the damages pretty nuch what you can see.
16 Q Again, you kind of nentioned it, as far as you

17 know, if there is a disagreenent between the shop and you on
18 an estimate, including all supplenents, what do you do?

19 A If there is a disagreenent, we discuss it with the
20 shop that there is a disagreenent. | would present ny

21 estimate and | would call ny managenent and explain to them
22 the situation and just upload ny estimte, and that would be
23 it for ne.

24 Q Now, in general, when you nake an estimate, is it

25 based on your physical inspection of the vehicle or is it

ph
80 of 160



[ETLED._NASSAU COUNTY CLERK 0372272019 03:17 PV | NDEX NO. 606797/ 2017

NYSCEF DOC. NO. 139 . _ CEl VED NYSCEF: 03/22/2019
M chael Thiele - D rect/ Tonsky 81

1 based on a photo inspection of sonebody el se?

2 A It's nmy physical inspection.

3 Q Now, obviously, I'"msure it changes frominspection
4 to inspection, but approximtely how | ong does it take for

5 you to do an inspection of a vehicle?

6 A Bet ween 50 and 60 m nutes on average.

7 Q Now, if a supplenent is needed, which party is the

8 one who requests it, is it State Farmor is it the repair

9 shop?

10 A The repair shop would send a request to State Farm
11 Q Do you know how that's done?

12 A | believe it's done electrically.

13 Q And t hen what happens, again, in general, when you

14 receive or you're dispatched for a suppl enent?
15 A | usually get the assignnent the night before and
16 review what's bei ng needed and go and inspect the vehicle

17 physical ly the next day.

18 Q Did that happen in this case?
19 A Yes.
20 Q Do you know, approximately, how many tinmes that you

21 provi ded a suppl enent for the 2015 N ssan Arnmada i nvol ved in
22 this case?

23 A | believe it was seven tinmes. Yeah, seven tines.
24 Q Now, you indicated before that you go to many

25 different repair shops?
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1 A Yes.

2 Q Are all the repair shops that you go to located in
3 Nassau County?

4 A Most of them vyes.

5 Q Where woul d the ot her ones be?

6 A Possi bl y Suffol k.

7 Q Now, in general, are you famliar with

8 M. Jesberger sitting at the table over there?

9 Yes, | am

10 Q How do you know hi nf?

11 A He's the shop manager at M d I sl and.

12 Q Have you dealt with Md Island Collision or MV.B.
13 prior to this claiminvolving Ms. Pope's N ssan Arnada?

14 Yes, | have.

15 Q Have you had i ssues reaching an agreed upon price
16 |wth Md Island Collision on nore than one occasi on?

17 A | have.

18 Q For different types of vehicles?

19 A Yes.

20 Q And for different types of repairs?

21 A Yes.

22 Q Do you have issues reaching an agreed upon price
23 W th other repair shops in the Nassau area?

24 A No.

25 Q In this claim did you conduct the initial

ph
82 of 160

CEl VED NYSCEF: 03/8222/ 2019




NYSCEF DOC. NO. 139

M chael Thiele - D rect/ Tonsky

| NDEX NO. 606797/2017
CElI VED NYSCEF: 03/8232/ 2019

1 i nspection of the vehicle?

2 A No, | did not.

3 Q Do you know who di d?

4 A | believe it was JimRice.

5 Q And then you indicated that you crafted nultiple

6 suppl enments in this clain®

7 A Yes.

8 MR TOVSKY: Can the witness be shown E and F
9 pl ease?

10 COURT OFFI CER:  Showi ng the witness Exhibits E
11 and F in evidence.

12 Q Now, these docunents, E and F, have you seen both

13 t hese docunents before today?

14 A Yes, | have.

15 Q When did you first, if you renenber the date or

16 around the tine, when did you first see that final bill from
17 MV.B.?

18 A This was shown to nme when we got together in an

19 of fice.

20 Q Sois it fair to say that you did not see that

21 final bill on the day that it was created back in June 20177

22 A No.

23 Q Al right, now, in general, forgetting about

24 peri pheral things such as rental agreenents and tow ng, is

25 there anything on the final bill fromMV.B.

and, agai n,
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1 forgetting about the |labor rate, is there anything on the
2 final bill that was done, allegedly done by MV.B. that you
3 di sagree with that should either not have been done or not
4 have been done in the manner that you believe it should have
5 been done? Actually, | apologize. | ask that you | ook at
6 | the Auto Haus bill for that.
7 A Ckay. Well, | see there's two wheels on here CEM
8 Q How does that differ -- well, can you pl ease read
9 what was done on that final Auto Haus bill involving the two
10 wheel s?
11 A It looks like it's two OEM al | oy wheel s.
12 Q Just so l'mclear, the CEMis tw new wheel s?
13 A Correct, yes.
14 Q How does that differ fromwhat you believed was the
15 appropriate course of action as it relates to that part?
16 A | had witten a recycled wheel for the left rear.
17 MR TOVSKY: | believe | want the w tness
18 shown Exhi bit-Y suppl enent nine.
19 COURT OFFI CER:  Showi ng the wi tness Exhibit-Y.
20 Q " mgoing to have you specifically | ook at
21 subsection 44, which is on the wheels. Wat did you wite
22 that is in conflict with what was on the final bill from Auto
23 Haus?
24 A There's one wheel for $300, plus the markup.
25 Q Can you pl ease explain the difference between

ph
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1 your -- what you put on your final estinmate and what M V. B.

2 put on their final bill as it relates to this -- for this one
3 subsection?

4 A | see two wheels. |'mnot sure why there's two

5 | wheel s on here.

6 Q Now, the wheel that you wote, you indicated that

7 it was a recycled part?

8 A Correct.

9 Q Now, why in your opinion did you wite the wheel as

10 one recycled as opposed to two new wheel s based on your

11 dealing with the car?
12 A The damage was to the left rear

13 the i npact was on the wheel.

14 Q Wiy did you wite for a recycled wheel as opposed

15 to a new wheel ?

16 A It was avail able and was cost-effective.
17 Q When you say "avail abl e and cost-effective,” is

18 there a certain level of quality that you want to nmake sure

19 is involved in a recycled part?

20 A Yes.

21 Q Pl ease describe that.

22 A The sane quality of wheel that's on the car. In

23 this case, it was a chrone wheel, so it has to be usable, it

24 has to be of quality, not scratched, not damaged. You know,

25 just like the one that was own the car.

and that's where
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1 Q And why in your opinion did you not wite for a

2 | second wheel at all?

3 A The recycled, there was no recycled. | don't

4 believe it was even ordered. | was never presented with an

5 invoice for a recycled wheel, so | didn't change the

6 | estimate.

7 Q So, in general, | know --

8 THE COURT: |1'msorry, | don't think --

9 thi nk there was a di sconnect there.

10 Coul d you read the question back, please, Pat?
11 (The requested portion was read.)

12 THE WTNESS: Oh, a second wheel ?

13 THE COURT: Yes.

14 Q Correct?
15 A | don't think | was presented wth danage on
16 | anot her wheel
17 Q When you say not presented with damage, when you
18 | ook -- when you do your inspection or a supplenent, you | ook
19 | at the vehicle, correct?
20 A Yes.
21 Q At any tinme during any of your inspections, did you
22 | ook at the rear right wheel ?
23 A Possibly. [|I'mnot sure if ny inmages show a picture
24 of it. If I looked at it, | probably took a picture of it.
25 Q Now, in general, when you wite an estinmate, is

ph
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1 t hat supposed to predate the work bei ng done or

2 work that's being done?

3 A Usual ly it predates the work.

4 Q When you say "usually,"” can you be nore specific?

5 A Wel |, sonetines, |ike suspension work, it m ght

6 need to be replaced first. | was |ooking at a car on the

7 ground, | can't physically see where the danages are. | know

8 that there is a wheel inpact, but | don't know what the

9 severity of that damage is.

10 Q When you say "suspension work," what do you nean by
11 t hat ?
12 A Behi nd the wheel, the brakes, the axle, the

13 conponents hol ding the suspension in position.

14 Q So it was your determnation that on this
15 particular car, after looking at all -- |ooking at the
16 | vehicle multiple tinmes, that the only -- for those two

17 wheel s, the only thing that needed to be done was one

18 recycl ed wheel on the back left?

19 A Fromthe information that was presented to ne, yes.
20 Q When was the first time, and you could feel free to
21 | ook at that entire exhibit, it's already been marked, when

22 was the first tine that you viewed the vehicle?

postdate the

23 A | believe it was suppl enent two.
24 Q Pl ease | ook at that and |l et ne know t he date
25 A Suppl enent two was April 20th.

ph
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1 Q O what year?

2 A 2017.

3 Q Now, did you actually physically wite a line item
4 | estimate for the vehicle on that date?

5 A Yes. | added damages to the original estimte,

6 yes.

7 Q And did you give that estimte, the suppl enent

8 estimate to Md Island Collision sonehow?

9 A Yes.
10 Q Do you recall how that was done?
11 A | believe it was possibly e-nail ed.

12 an exact --
13 Q Now, when you go to Md Island Col
14 a vehicle, can you take ne through fromthe t

15 until the tinme you wal k out? You can even |

16 initial inspection that you did on this car, the supplenents.
17 A In general or in this particular case?

18 Q If you recall this particular case, please answer
19 it that way. If you don't, let nme know.

20 A | believe | wal ked into the shop and Bob pointed ne

21 to the vehicle. W discussed sone | abor operations at the

22 vehicle and | was left to wite ny estinate.

23 Q s M. Jesberger or anybody el se that works for

24 MV.B., are they with you when you wite an estinmate?

25 A There m ght be a shop manager or a

| don't have

ision to | ook at

I me you walk in

mt it to the

wor ker around,
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but there's no discussion with them

Q

wr ot e,

if anybody fromMd Island Collision, whether M. Jesberger,
M. MGauvran or anybody el se who worked there, was with you

as you inspected it?

A
Q
A
Q

did anyone from M V.B., whether Bob, Brian or anybody el se

gi ve you any hassl e about |ooking at the car?

A
Q

suppl enent that you wote, what was the | abor rate you used

for sheet netal ?

Q

rate that you used in this case?

so the first time that you saw the car, do you recal

> O » O » O

On this particular -- the first suppl enment that you

No, | don't renenber.
Now - -
No, | don't remenber there was.

Now, just to be clear, during all your inspections,

No, not about the inspection, no.

Now, | ooking at that first estinmate, the first

$49 an hour.

What was the | abor rate you used for mechani cal ?
49.

What was the | abor rate you used for frane?

51.

And what was the |abor rate you used for refinish?
49.

Now, starting with sheet netal, why was that the

ph
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1 A This is a standard type of vehicle, nothing out of

N

the ordinary, so | just offered the standard rate that State

3 Farm of fers.

4 Q Sanme question as it deals with nechanical/electric,
5 why did you use the $49 per hour rate there?

6 A The sane reasons, it's a standard vehicle, any

7 repair shop can repair this vehicle for the sanme price.

8 Q And the $51 rate for frane, same question?

9 A That's the sane rate that we offer for other shops
10 in the sane area.

11 Q For simlar cars?

12 A For simlar cars, yes.

13 Q How about finally on the refinish, the $49 rate,

14 what was the reason for offering that rate at that tine?

15 A It's also the sane rate that we allow for.

16 Q Now, as you | ook through your final estimate, did
17 | you give any higher |abor rate for any particular part or

18 action in this case?

19 A | don't believe so.
20 Q And why is that?
21 A State Farmis prevailing rate in this area is any

22 ot her vehicle, any other Ni ssan would get the sane rate in
23 any other repair shop in Nassau County.
24 Q Ckay, now, in your -- I'Il focus on the last couple

25 of years so we can at |least be tinely with that.
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1 Wul d there be instances where you would give a

2 hi gher |abor rate for -- wthdrawn.

3 Wul d you give a higher |abor rate for certain

4 repairs?

5 A For certain specialty vehicles, yes, woul d.

6 Q Can you descri be what a specialty vehicle is at

7 least in ternms of how you define it?

8 A Speci alty vehicle would be one where you woul d need
9 certified -- certifications. As an exanple, a Tesla, you

10 can't just fix a Tesla at the shop around the corner. It has

11 to have certifications.

12 Q And does the 2015 N ssan Arnada fall into that

13 cat egory?

14 A No, it does not.

15 Q Now, is there certain type of work that you would
16 aut hori ze at a higher |abor rate?

17 A Not in this case, no.

18 Q |"msorry, | should have specified. 1In general, is

19 there a higher |abor rate that you woul d authorize on a

20 particul ar vehicl e?

21 A If there is -- if a vehicle may have just strictly

22 mechani cal damage and it's in a strictly nmechani cal shop,

23 woul d of fer a higher rate, yes.

24 Q Can you just describe what you nean by that?
25 A In Nassau County there's no prevailing conpetitive
ph
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1 price for nechanical repairs, whereas there is a prevailing

2 price for body refinish and frane repairs.

3 Q Now I want to go back to the date of your first

4 | estimate on this vehicle, which you said was April 20th. On
5 that date, do you have any recollection of Nick fromM V. B.
6 speaking to you about the | abor rate that you put on your

7 | estinmate?

8 A Not on the first inspection, no.

9 Q Did there cone a tine |later on where sonebody from
10 Md Island Col lision, whether it was M. Jesberger,

11 M. MGuvran or sonebody el se, spoke to you about | abor

12 rate?

13 A | believe it was suppl enent nunber four is when we
14 first sat down and we di scussed the estimate line by line and

15 we di scussed the | abor rate.

16 Q What date was that, was suppl enent nunber four?
17 A | believe it was May.

18 Q Just take a | ook so you don't have to believe.

19 A Yeah, let me find it. My 4th, 2017.

20 Q What date was the collision, as far as you know?
21 A The date of [oss was March 27th.

22 Q You said there was a supplenent four. What nunber

23 was your first suppl enent?
24 A Suppl enent two.

25 Q Did you al so prepare suppl enent three?
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1 A. Yes.

N

Q Sois it fair to say that it wasn't until the third

3 time you went to the shop that you had any di scussi on about
4 | abor rate with anyone from M V. B.

5 A Correct.

6 Q And without telling us what anyone from M V.B

7 said, what did you talk about in that conversation?

8 A As far as the |l abor rate or --
9 Q Correct.
10 A W di scussed his posted |labor rate, and | believe

11 Bob asked ne if | could nove upwards on our |abor rate, and |

12 said | could not.

13 Q And this is after supplenent four?
14 A Suppl enent four, vyes.
15 Q Now, at any tine did sonebody fromMd Island

16 Collision tell you that they believe this vehicle was a total

17 | 0ss?

18 A Yes.

19 Q Do you recall when that was?

20 A Probably all the supplenments that | went on Bob

21 stated that this vehicle m ght be a total |oss.

22 Q Now, let's focus on the first tine. Again, |I'mnot
23 sure what the date was, but the first tinme that he indicated
24 that to you, did you agree with hinf

25 A No, | didn't agree. | was not close to the
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1 threshold of being a total |oss.

2 Q Now, when you're talking about thresholds,

3 obviously you said it was a 75 percent value, are you using
4 | your estimates or soneone el se's?

5 A My esti mates.

6 Q So when you're referring to the 75 percent for this
7 particul ar vehicle, that's -- your estimate at that tinme was
8 not at that -- at that point yet?

9 A Correct, using State Farmis | abor rates.

10 Q Is it fair to say at sone point MV.B. thought it
11 was a total |oss and you actually believed it was not?

12 A Yes. In the initial supplenents, yes.

13 Q Do you recall the first tinme that you indicated to
14 anybody at State Farmthat you believe this was getting to
15 the total |oss threshol d?

16 A | believe it was suppl ement four

17 Q And what date was that again?

18 A That was, | think, May 4th. Let nme just confirm
19 that. Supplenent four, yeah, My 4th.
20 Q Now, going back to the -- | guess the first tine
21 that you got to MV.B. concerning this vehicle, that was at
22 t he suppl enent phase, correct?
23 A Yes.
24 Q And did you agree with MV.B. that the vehicle
25 needed additional repairs?
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1 A. Did | ? Yes.

N

Q And did you wite an estinmate, the suppl enent

3 estimate for those additional repairs?

4 A Yes.

5 Q And did you continue doing that on nmultiple

6 occasi ons?

7 A. | did, yes.

8 Q And each tinme you give a supplenment, do you have to
9 | ook at the vehicle again?

10 A Yes.

11 Q Now, besides the issue with the wheel, was there

12 any repairs nade by MV.B. that you believe were
13 i nappropri at e?
14 A The renoval of the body of the frane was taken off

15 a couple of tines.

16 Q Can you pl ease expl ai n?
17 MR. KLEIN. Objection. W've stipulated --
18 MR, TOVBKY: Well --
19 THE COURT: |If we're going to have this, we'll
20 have a side-bar and | will have to exclude the w tness.
21 MR, TOWBKY: Can we pl ease do that?
22 THE COURT: Yes. Al right, would you?
23 THE W TNESS: Yes.
24 THE COURT: You're going to have to step down
25 for a mnute.
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THE W TNESS: Sure.

THE COURT: Ckay, why don't you come up.

(Wher eupon, a side-bar was held.)

THE COURT: The parties have previously
entered into a stipulation concerning the work on the
bill and limting the objections to the second wheel
the use of an OEM wheel, and the | abor rate. There are
al so sone di sagreenent as to peripheral things such as
tow ng, but in terns of the car repair, those are the
only things which the parties don't agree on.

| amgoing to permt testinony concerning the
renoval of the body only for the purpose of show ng that
the wi tness approved sone itens which m ght have not
been his preferable way of naking a repair

MR TOVBKY: kay.

MR, KLEIN: Thank you, Judge.

THE COURT: We need to get him back.

COURT CLERK: You're rem nded you're stil
under oat h.

THE COURT: Pat, read the question back,
pl ease?

(The requested portion was read.)

Q Can you pl ease explain your objection to that being

done by MV.B.?

A Right. W had negotiated sone frane tinme, pul
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1 time to square the structure, the frane. |f there was an

N

issue with the frame at that point, it should have been noted

3 and that could have been repaired a | ot sooner or a |ot

4 | earlier than it was. The repairs continued on the body and

5 the franme shoul d have been conpleted first before the body

6 was put back down on the frane.

7 Q Now, despite that objection, did you still allow

8 | for that final paynent -- w thdrawn.

9 Despite that objection, on your final estimate, did
10 you allow for the -- for that tine to be included in the

11 final bill excluding the [ abor rate?

12 A | allowed for the renoval of the body tw ce, not

13 three tines.

14 THE COURT: Al right, now |I'm sonewhat
15 conf used.
16 MR KLEIN. | just would reiterate ny
17 objection at this point that his |ast answer be stricken
18 fromthe record
19 MR, TOVBKY: If it's better, | can say our
20 stipulation still exists, that we're not challenging --
21 THE COURT: The issue of the body --
22 MR TOVBKY: It's nore that he allowed for a
23 certain anount of tine for sonething despite that.
24 THE COURT: Al right, let's let it stand the
25 way it is. | understand it. | think the record is
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1 clear. M ght have done it differently when we started

N

3 MR TOVSKY: Al right.

4 Q Now, in general, you indicated that you have had
5 issues with MV.B. in the past about |abor rates, correct?
6 A Yes.

7 Q Now, just in general and on this case, on this

8 claim is it up to you to change the |abor rate?

9 A It is not.
10 MR, TOVBKY: Not hing further.
11 THE COURT: M. Klein.

12 CROSS EXAM NATI ON

13 BY MR KLEI N

14 Q Good afternoon, M. Thiele
15 i n today.

16 A Sur e.

17 Q In general, your estimations

18 aut onobi l es, right?

19 A Yes.

20 Q In particular, damaged aut onobil es get brought --
21 that get brought to an auto body shop, right?

22 A Yes.

23 Q And then you visit the shop and, anong ot her

24 t hi ngs, you evaluate the damage to the

25 A. Yes, | would | ook at the car

but let's not spend anynore tine on it.

Thank you for com ng

pertain to damaged

car, right?

and wite an estimate.
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Q In particular, what you're estimating is what's
necessary to restoring the car to its pre-loss condition
right?

A Yes.

Q One formthat these estimates take is in cost,
which is to say you wite the price that you think it should
cost for bringing the car back to pre-loss condition, right?

A Correct.

Q And you try not to wite a higher cost than what's

necessary to fix the car, right?

A In sonme cases, yes.
Q In some cases what?
A | s the higher cost.
Q The question is, you try not to wite a higher cost

than what's necessary to fix the car, right?

A Yeah, you're witing an estimate to repair the car
to the cost of the car, to the repairs.

Q You try not to wite a higher cost than what's

necessary to fixing the car, right?

A "' mnot sure what you're asking, your question.
Q Do you try to overwite the estinmate?

A No.

Q You try not to wite a |lower cost than what's

necessary to fix the car, right?

A. Correct.
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1 Q You' ve been doing this, you testified

N

with State Farmfor 22 years?

3 A 22 years, yes.

4 Q And in the industry for 25 years?

5 A Appr oxi mat el y, yes.

6 Q Your services were deployed on a 2015 Ni ssan Arnmada

7 bel ongi ng to Courtney Pope, right?

8 A Yes.

9 Q Your first estimate was on April 20th, 2017, right?
10 A Yes.

11 Q And your estimate for the cost of repairing this

12 vehicle back to pre-loss condition was $17,052.51, right?

13 A. Yes, it is.

14 Q But this wasn't the first estimate that had been

15 perforned on this car, was it?

16 A No, it was not.

17 Q You had to revise the prior estimte upward, right?
18 A | did in this case, yes.

19 Q And, in fact, in conparison to the first estinmate

20 on the car, you had to revise State Farmis original estinmate

21 upward by about 69 percent, right?

22 A | don't know about the percentages,

23 Q Your coll eague that you testified to about a nonent

24 ago, M. Rice, had initially witten the vehicle for

25 $10, 802. 70, right?

but $3, 674.

| believe,
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1 A | f that was the anmount m nus ny supplenent, then --
2 Q You tell ne.

3 A Hi s estimate was $13, 377.

4 Q No. M. Rce's initial estimate was for

5 | $10,802.70, wasn't it, on March 31st, 20177

6 A March 31st, there it is, yes, 10,082.

7 Q And your estimate was higher than that by

8 | $6,969.89, right?

9 A. If I had a calculator -- | don't have a cal cul at or
10 in front of ne to --
11 Q Ckay. So you conplete this estimate on April 20th,

12 right, M. Thiele?

13 A Yes.

14 Q And there may have been a |ower estimate in the

15 past but you had cone in and inspected the vehicle wthout a
16 problem given to you by State Farm by Md Island, right?

17 A "' m not understandi ng your question.

18 Q Well, you testified on direct that there was,

19 guote, no hassle, right?

20 A Wel |, as far as inspecting the vehicle?

21 Q Right.

22 A O walking into the shop?

23 Q You testified on direct that you were given, quote

24 no hassle in inspecting the vehicle, correct?

25 A | f that was ny words.
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cane

you're done, right, you were done with this car?

A Are we still talking about the second inspection
or --

Q Was your role finished with regard to this N ssan?

On the second inspection?

Q No. In general, is this the last tine you saw the
car?

A I "' m not understandi ng your question.

Q Was this the last tine that you saw Ms. Pope's
Ni ssan?

MR, TOVBKY: Could we provide sone dates?

Q Sure. On April 20th, was April 20th the last tine

that you saw the car?

anot her estimate, right?

2017,

Q Wel |, okay. So you had been given no hassle, you

in and perforned another estimate on the vehicle, so now

A. No, it wasn't.

Q In fact, you cane back six days later to give

Yes.
Q And you had to revise your estinmate upward, right?
A | believe so.
Q You bel i eve so0?
A Let me | ook estimate three. Yes, | did.
Q And then you cane back a third tinme on May 4th,
right?
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A May 4th, that was suppl enent four, yes.

Q And this was now nore than two weeks | ater than
your first estimate, right?

A | believe so.

Q And this was over a nonth |ater than when State
Farm had first seen the vehicle, right?

A Yes.

Q And so all of this while Ms. Pope was not in her
Ni ssan, correct?

A | don't know what she was in

Q But you do know that she wasn't in that car, don't
you?

A Correct, yes.

Q So on May 4th you cone in, did you finally say, |
got it right, ny prior estimate was correct, no change?

A On May 4th | submtted a valuation to see if the
car was still repairable.

Q No. My question was, when you cane in on May 4th
did you say, | nailed it last time, that was right?

A No, | never said that.

Q Did you have to revise your estinmate upward agai n?

A | did, yes.

Q Then you cane back six days later on May 10th
again, right?

A Yes, May 10t h.
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1 Q And you revised your prior estinmate upward agai n?
2 A | did.

3 Q And by now your view was that it would take

4 $23,201.24 to restore Courtney Pope's Nissan to its pre-loss

5 | condition, correct?

6 A Yes.

7 Q Not a dollar nore, not a dollar less, right?

8 A Sur e.

9 Q And this was now 36 percent higher than your own

10 original estimate, right?
11 A Yes.
12 Q And 130 percent higher than State Farmis very first

13 estimate on this car, right?

14 MR, TOWBKY: |'mnot stipulating to the math
15 being correct, I'mjust saying | haven't checked the
16 math to see if that's specifically accurate to the

17 per cent ages.

18 THE COURT: And the witness said the sanme

19 thing, he hasn't done the math. W get the point.

20 Q At this point, were you done now after that

21 esti mat e?

22 A Well, | knew that there was going to be nore
23 damage.
24 Q Were you done at that point?
25 A No.
ph
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1 Q In fact, you cane back six days |later again, right?
2 A Yes, | did.

3 Q And you had to revise your prior estimate upward

4 again, right?

5 A | did, yes.

6 Q And you had to conme back once again on May 25th,

7 2017, right?

8 A Yes, | did.

9 Q And you revised your estimate upward again, right?
10 A | did, yes.

11 Q And you cane back a final tinme on June 1st, 2017,
12 correct?

13 A Yes, | did.

14 Q And you revised your estimate upward again, right?
15 A Yes.

16 Q So you had seen the car seven tinmes and seven tines
17 you had to revise your prior estimte upward, right?

18 A | did, yes.

19 Q And on each case you thought that your estinmate was

20 correct, right?

21 A | never said it was correct.

22 Q On each case you thought it was though, right?
23 A | thought | was cl ose.

24 Q You thought it was --

25 A | was cl ose, yes.
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1 Q For your visits alone, this back and forth spanned
2 nore than 40 days, didn't it?
3 A If that's the -- | don't knowif that's the
4 timeline.
5 Q Feel free to check. You had testified that your
6 | first visit was on April 20th.
7 A And this is May 1st. So cal endar days, is that 40
8 days? | don't know.
9 THE COURT: What was the date of the |ast
10 visit?
11 THE WTNESS: May 1st. No, |I'msorry, June
12 1st.
13 THE COURT: So I'Il take judicial notice that
14 that's 40 days.
15 Q And your final estimate, your final estimte was
16 | for $28,999.89, correct?
17 A Yes.
18 Q Hi gher than State Farm s initial estimate by over
19 187 percent, right?
20 MR TOVBKY: Sane.
21 Q Does that sound right to you?
22 A | guess.
23 THE COURT: Was it nearly double the original
24 estimate?
25 THE W TNESS: Yes.

ph
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1 MR, KLEIN. Nearly triple.

2 THE COURT: Nearly triple the origina

3 estimate, |'msorry.

4 THE W TNESS: Yes.

5 Q | ndeed, even your estimate |ater on was revised

6 upward, as far as you know, right?

7 A | believe JimRice | ooked at it again, yes.

8 Q During this period of tine, while you were com ng

9 back and forth to Md Island, Md Island was telling you that

10 you were understating or underestimating the danage to this

11 car, weren't they?

12 A He stated it was grossly underwitten.

13 Q In fact, you testified that Md Island told you to

14 deemit a total loss on, quote, all of the supplenents,

15 correct?

16 A Correct.

17 Q Md Island cannot declare a car a total loss onits

18 own, formally speaking. The only party in this case that

19 | could have done that was State Farm correct?

20 A Yes.

21 Q But State Farmdid not heed Md Island s advice or

22 request to deemit a total |oss when Md Island first

23 requested it, correct?

24 A When | sent the information on ny suppl enent?

25 Q State Farmdid not deemthe car a total | oss when
ph
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1 Md Island first requested it, correct?

2 A No.

3 Q That is correct, isn't it?

4 A That's correct, yes.

5 Q In fact, State Farm doesn't even claimto have
6 reported a total loss until md June, correct?

7 A | don't know that.

8 Q You don't know that?

9 A No.

10 Q Have you inspected the claimfile in connection

11 with this case?

12 A. Yes.

13 Q What' s your understanding of when it was declared a

14 total | o0ss?

15 A | believe it was suppl enent nine.

16 Q |"msorry, the date?

17 A | don't know what the date is. Let ne |ook.

18 Q Wuld it surprise you to hear that it was June
19 14t h?

20 MR. TOVBKY: | believe there is a question
21 out st andi ng.

22 THE COURT: There is.

23 MR, KLEIN. What was the question?

24 THE COURT: The question was what was the date
25 they declared it a total |oss?
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1 THE WTNESS: Actually, | don't know the
2 specific date. I'msorry, | don't know the specific
3 date. | didn't | ook that up
4 Q If Md Island had declared the car -- if State Farm
5 had decl ared the car a total |oss when Md Island first
6 pl eaded for one, that would have cut off Md Island' s
7 reasonabl e expectation to be paid, correct?
8 MR TOVBKY: (Objection as to MV.B.'s state of
9 m nd.
10 THE COURT: |'m sustaining the objection not
11 for that reason. The question is conpound and a little
12 confusing. | think you need to break it into two
13 pi eces.
14 MR KLEIN:  Sure.
15 Q Md Island told you, asked you to declare it a
16 total loss on all of the supplenents, correct?
17 A Yes.
18 Q And if that had happened, in other words, if State
19 Farm had i mredi ately acceded to that request, Md Island
20 could not have reasonably billed passed that point, could it
21 have?
22 A | don't know what they could bill for at that
23 poi nt .
24 Q Wll, is State Farmis position that billing should
25 continue even after an auto body shop is notified of a tota
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1 | oss decl aration?
2 MR. TOVBKY: (bjection to State Farm s
3 position.
4 THE COURT: Overrul ed.
5 MR KLEIN. He's here --
6 Q Can you pl ease answer the question?
7 A Can you repeat the question?
8 THE COURT: Let nme see if | could clarify it.
9 | f you declared the car a total |oss, when | say "you,"
10 | nean State Farm is the body shop, in this case Md
11 I sl and, but, in any event, in any case, is the body shop
12 permtted to continue with the work and then bill State
13 Farmfor it?
14 THE WTNESS: No. They're told to stop work
15 and the storage will cut off a certain day.
16 Q And if State Farm had heeded M d Island' s advi ce,
17 it would have cost Md Island noney, right?
18 MR TOVBKY: (bjection.
19 THE COURT:  Sust ai ned.
20 Q Md Island's bill would not have been what it
21 ultimately becane, if State Farm had heeded Md Island' s
22 advi ce, correct?
23 MR, TOWBKY: (bjection, calls for speculation
24 on what MV.B.'s bill would have been. He doesn't work
25 for MV.B.
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1 THE COURT: No, I'mgoing to overrule that
2 objection. You could answer it, if you can. Do you
3 need it read back?
4 THE W TNESS: Yes, please.
5 THE COURT: Pl ease, Pat.
6 (The requested portion was read.)
7 Correct, it would not be that Iarge.
8 Q Wuld it have been -- as far as you know --
9 MR. KLEIN: Perm ssion to continue?
10 THE COURT: Yes.
11 Q As far as you know, M. Thiele, who owed Md
12 Island's final bill when it was issued, State Farm or
13 Courtney Pope? Wwo owed noney to Md Island?
14 A "' mnot sure at what point. You nean the fina
15 bill itself who do | think?
16 Q Who owed the noney to Md Island?
17 THE COURT: State Farmor its insured.
18 A The final bill, I think M. Pope.
19 Q | would like to show the witness what's been narked
20 as Exhibit-E. 1t's a copy of the final bill. The Court has
21 a copy.
22 THE COURT: M. Klein, are you going to be a
23 | ot longer on cross, because we coul d take a break now,
24 if you like?
25 MR KLEIN:. | don't need a break. |If the
ph
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1 Court would |ike one --

2 THE COURT: Let's take 10 m nutes.

3 (A recess was taken.)

4 COURT CLERK: Pl ease remain seated.

5 THE COURT: All right, why don't you cone on
6 back up.

7 COURT CLERK: You're rem nded that you're

8 still under oath.

9 THE COURT: Ckay, you nmay now continue your
10 i nquiry.

11 MR, KLEIN. Thank you, your Honor

12 Q | think where we left off was that | was just

13 showi ng the witness the final bill, which is Exhibit-E.

14 Wuld you |ike a nonent to review that, M. Thiele?
15 A Yes. Thank you.

16 Q Let ne just know when you're finished.

17 A Yeah, |'m good.

18 Q This bill is nade up of |abor, parts and taxes, for
19 the nost part, right?
20 A Yes.
21 Q And t he nunber of |abor hours for body work here
22 was 128.8 hours, right?
23 A Yes.
24 Q And the nunber of hours for refinishing the paint
25 was 47.9 hours, right?
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1 A Yes.

2 Q Labor hours on the car's frane was 15, right?

3 A Yes.

4 Q And the nunber of |abor hours on mechanical is 2.8,
5 right?

6 A Yes.

7 Q Soit's atotal of 194 and a half hours on this

8 vehicle, right?

9 A. ' m not sure.

10 Q s it your contention that 194 and a half hours is

11 too much | abor to fix this car?

12 A What's the | abor on ny estinmate?

13 Q Ckay, so as you sit here, you don't know whet her

14 194.5 hours was too nuch to fix this car?

15 A Not w thout |ooking at nmy estimate.

16 Q Wul d you like me to show you a copy of your

17 estimate to refresh your recollection?

18 A Yes, please.

19 Q Wuld you like to see -- | think what woul d nmake

20 nmore sense, if we could show the witness Exhibit-Y, which is

21 all of the estimtes, please.

22 I f you could just quietly read the estinmates to

23 yoursel f, please.

24 A Ckay.

25 Q Yes or no, 194 and a half hours was too much | abor
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1 on this car?

2 A No, it's not.

3 Q In fact, State Farms own final estimte wel coned
4 244.8 hours of |abor, correct?

5 A Correct.

6 Q So there actually is a difference between the

7 anmount of work done on this car versus how nuch work State

8 Farm t hought shoul d be done on this car, right?

9 MR, TOVWBKY: Qbjection to the classification
10 of "work." It's |abor hours.

11 MR, KLEIN: Labor hours.

12 A Labor hours, yes.

13 Q There was actually a difference, right?

14 A There was a difference, yes.

15 Q Md Island spent |ess than State Farm t hought was

16 appropriate, correct?

17 A Yes.

18 Q And not a little less, right?

19 A No, there is a sizable difference.

20 Q About 50 hours difference.

21 A In this final bill, yes.

22 Q Well, the final bill fromState Farmis what State

23 Farm deens to be necessary to repair the car to pre-Iloss

24 condition. That's what you testified, right?

25 A. No, this is not the same final bil

that | went
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1 over the car with Bob wth.
2 MR. KLEIN. Could we have the question read
3 back, your Honor?
4 THE COURT: You did say "bill," if that's the
5 guestion, State Farmbill. | think you nmeant estinate.
6 MR. KLEIN. Ckay, | appreciate the correction.
7 Q State Farmdeened it, inits final estimte,
8 necessary to spend 244.8 hours to repair the car to pre-1loss
9 condition, right?
10 A Yes.
11 Q And Md Island nmanaged to do it for less, right, on
12 |its final bill?
13 A The car wasn't conpl eted though, was it?
14 Q Ckay, so Md Island's final bill is for Iess than
15 what State Farmwel coned on its final estinmate?
16 A Yes.
17 MR TOVBKY: In ternms of |abor hours?
18 MR KLEIN. In terns of |abor
19 Q Do you believe that 120 hours, |I'msorry, $120 per
20 hour at Md Island is unreasonable for the auto repair work
21 that it perforns?
22 A Yes.
23 Q But you have personally approved paynents for auto
24 repair work in general at $120 an hour or above, correct?
25 A At this particular shop?
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1 Q In general, correct?

2 A No, that's not correct.

3 Q It's not correct that you have personally approved
4 paynents for auto repair work at a |labor rate of $120 an

5 hour ?

6 A Are you tal king nechanical or body work?

7 Q "' masking you auto repair work.

8 A No, not for 120.

9 Q |"msorry, not for 120, not for 120 or above?

10 A For this particular type of car?

11 Q "' mnot asking you for this particular car. |

12 suppose | could have the question read back, but I'll ask it
13 agai n.

14 Have you personal |y approved paynents for auto

15 repair work in general at $120 an hour or not?

16 A Yes, | have.

17 Q In fact, on July 10th, 2018, about four nonths ago,
18 you approved paynents for auto repair work at $145 an hour,

19 didn't you?

20 A | guess. |Is there an estinmate?
21 MR, KLEIN. Could we please show the w tness
22 Exhi bits AA and BB, pl ease?
23 Q M. Thiele, | point your attention to the State
24 Farm suppl enent in front of you, line 80, |line 238, and line
25 28.
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1 A Yes, | see it.

2 Q Those entries correspond to a bill for services
3 perfornmed at Audi, correct?

4 Yes.

5 Q And what was the | abor rate that Audi charged?
6 A Looks |ike 145.

7 Q And that was approved by State Farm correct?
8 A Yes.

9 Q Who was the estimator who approved that?

10 A | was.

11 Q What was the work that Audi perfornmed on that

12 vehicle? You can read it, if it would help you.

13 A It was a subl et nechani cal operation.
14 Q What was the actual nechani cal operation?
15 A Looks |i ke a wheel alignnent and el ectrical resets

16 and ai m ng headl anps.
17 Q Coul d you say that again, please?
18 A El ectrical resets, aimng the headl anps, and a

19 wheel alignnent.

20 Q Ai mthe headl anps, is that what you sai d?

21 A Correct.

22 Q What's involved in aimng the headl anps?

23 A The vehicle has to be sitting on a flat surface, it
24 has to be -- tire pressures checked, it has to be aligned at

25 a certain angle.
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1 Q Just aimng it?

2 A Ai m ng headl anps, yes.

3 Q What was the | abor rate paid for that?

4 A It was paid at a sublet operation, not at a |abor
5 | rate.

6 Q What did Audi charge for that?

7 A Audi charged, |ooks Iike, 145.

8 Q And State Farmpaid that, correct?

9 A Yes. On the estinmate, yes.

10 Q And the electrical, what's involved in testing the
11 el ectrical that you described?

12 A |'"mnot sure in this case. |t was done at the Aud
13 deal ership, but it was, |ooks |ike, normalization.

14 Q Basically plugging it in?

15 A Pretty much plugging it in, checking everything,
16 maki ng sure it works.

17 Q Plugging it in and unplugging it?

18 A | don't think it's that sinple, but yes.

19 Q El aborate, how difficult is it?

20 A Qoviously the dealership had to do it so it had to
21 be an operation --

22 MR KLEIN. |'msorry, nonresponsive.

23 THE COURT: Well, let himfinish the answer.
24 You don't make that determ nation. | do.

25 MR KLEIN  Sorry.
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or

yes.

A

pr obabl y

technician, and he probably plugged it in and made sure that

everyt hi

> O >» O

up on another machine, and they align it using probably a

| aser setup

> O » O » O

Q

as Exhibits Il and JJ, which | do not believe the Court has.

mar ked i

THE COURT: Do you want to finish your answer
is that the full answer?

THE WTNESS: Yes, | would like to finish it,

THE COURT: Pl ease.
| believe it was nore involved than that. It was

an Audi machi ne that they use with an Aud

ng was wor ki ng properly.
What was the third itemon the bill?
Looks |i ke the four wheel alignnent.
What's involved in doing that?

It's having specific alignnent equi pnent, has to go

And that was billed by Audi at what rate?
Looks |i ke they charged 199. 95.

And was that paid?

Yes, it was.

By State Farnf

Yes.

| would like to show the witness what's been narked

(Wher eupon, Defendant's Exhibits Il and JJ were

nto evi dence.)
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1 Q So was paying a dealership's bill just limted to
2 Audi | ast year?

3 A No.
4 Q In February of this year you approved $174 an hour
5 | for BWN didn't you?
6 A Yes, | did.
7 Q | would like to show the witness what's been narked
8 | as Exhibit-0OO and PP, which the Court has, | believe.
9 M. Thiele, you' ve had a chance to revi ew t he nost
10 recent exhibit placed in front of you, OO and PP?
11 A Yes.
12 Q You approved $120 an hour to N ssan, didn't you?
13 " msorry, wthdrawn.
14 Ni ssan charged $120 an hour and you agreed to pay,
15 right?
16 A 125, actually.
17 Q That's right, correct. Thank you.
18 What was the work done on that N ssan?
19 A It was mechani cal work perforned at the deal ership.
20 Q What ki nd of nechani cal work?
21 A Four wheel alignnent and al so ai m ng the headl anps
22 and el ectrical resets.
23 Q And the | abor rate for those three tasks was $125
24 an hour?
25 A Yes.
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1 Q And State Farmpaid it?

2 A Ve did.

3 Q And you personally approved it?

4 A | did.

5 Q In fact, in your experience it's regular practice
6 at State Farmto approve $120 an hour or above for work

7 perfornmed at a dealership; isn't that right?
8 A Yes.
9 Q And that's regardl ess of whether the work is easier

10 or less superb than the work perforned at an auto body shop

11 like Md Island, right?

12 A That's not correct.

13 Q Not correct?

14 A No.

15 Q So was the work perforned on this N ssan at the

16 deal ership nore or |less conplicated than the work that was

17 perfornmed at the auto body shop?

18 A This is nore conplicated.

19 Q At the dealership it was nore conplicated?

20 A Yes, it is.

21 Q That includes ai mng the headl anps?

22 A | would assunme so. If it was done at the

23 deal ership, | would assune it is nore conplicated.

24 Q So it is your testinony that because it is done at

25 the deal ership that neans it's nore conplicated?
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A No, it is a conplicated operation, it is.

Q Aim ng the headl anps i s conplicated?

A Sur e.

Q More conplicated than the work done at --

A If the repair shop can't do it, then it nust be a

conpl i cated operation.

Q

woul d be done at the deal ership is because of how conpli cated

So your testinmony is that the only reason why it

it 1s?

A Correct.

Q It has nothing to do with warranties?

A The warranties wouldn't matter in this case.

Q |"msorry, does it ever matter?

A O course. The newcar -- if it's a new car, sure.

Q Aren't there conputer prograns that only the
deal ershi p has?

A Yes.

Q It's intellectual property?

A Sur e.

Q That they don't give out and that nmakes it nore
conpl i cat ed?

A Yes.

Q Is that State Farmis view or your view, as far as
you know?

A That's -- well, it could be both views, it could be

ph
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1 my view and State Farnis view

2 Q So institutionally, as far as you know, State

3 Farmis viewis if it is done at the deal ership, that neans

4 it's nmore conplicated than the work perforned at the auto

5 body shop?

6 A Not necessarily in every case, but it could be,

7 yes.

8 Q But | think your testinony a nonment ago was because
9 it was done on a conputer programthat neant it was nore

10 conpl i cat ed?

11 MR, TOVBKY: (bjection, that's not what he
12 sai d.

13 MR KLEIN: | think it is.

14 THE COURT: | will allow himto answer.

15 A No. Wat | said was the body shop could not do

16 t hese operations so they had to send it out to a nechani cal
17 shop for these operations to be conpleted, so they nust be
18 nore conplicated than the shop can handl e.

19 Q | f a hand surgeon doesn't have a Band-Ai d and they
20 send the patient to CVS to buy one, does that nean that the

21 Band-Aid is nore conplicated?

22 MR, TOVBKY: (Qbjection.
23 THE COURT:  Sust ai ned.
24 Q On Ms. Pope's particular vehicle, the car was taken

25 to Nissan, correct?
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1 A From seeing this estinmate, yes.

2 Q And Ni ssan charged what | abor rate?

3 A | don't -- do we have it here?

4 Q "' msorry?

5 A | didn't handle that supplenent, so that's --

6 Q kay, that's fine. 1'Il nove on.

7 On Novenber 8th, 2018, last nonth, you approved a

8 paynment to Md Island directly at $125 an hour, hadn't you?

9 A In this particular case, |I'mnot sure.

10 Q Do you need your nenory refreshed?

11 A That was a whil e ago, yes.

12 Q It wasn't that |ong ago, but okay. It was on

13 Novenber 8th. You want your nenory refreshed?

14 A. What kind of car? Wat's the nane of the custoner?
15 That's how I'I| renmenber.
16 Q This is Exhibit-RR Is it true that on Novenber

17 8th, 2018 you approved a paynent directly to Md Island at a

18 | abor rate of $125 an hour?
19 A Yes. 125, actually.
20 Q And that was not the first time that you have

21 offered Md Island nore than $49 an hour, is it?

22 A No, it's not.

23 Q Back in 2012, over half a decade ago, you already
24 were paying Md Island close to $100 per hour on occasion,

25 weren't you?

ph
124 of 160



[ETLED._NASSAU COUNTY CLERK 0372272019 03:17 PV | NDEX NO. 606797/ 2017

NYSCEF DOC. NO. 139 ) RECEI VED NYSCEF: 03/22/2019
M chael Thiele - Cross/Klein 125

1 A If it was a conplex vehicle, that's possible.

2 Q | would like to show the witness Exhibit-TT, Iike
3 Tango Tango.

4 (Wher eupon, Defendant's Exhibit-TT was marked into
5 evi dence.)

6 Q M. Thiele, in 2012, is it true that you paid $95

7 an hour directly to Md Island Collision in connection with

8 the repair of an autonobil e?

9 A Yes.

10 Q That was on a Mercedes-Benz, correct?

11 A Yes. It was a conplex vehicle also.

12 Q | f you could do your best to limt your answers to

13 my questions, please.

14 Now, 2012 to now, has repairing cars gotten easier,
15 has the job gotten easier?

16 A No, it has not.

17 Q How has the econony perforned since 2012, as far as

18 you know?

19 MR TOVBKY: (bjection.

20 THE COURT: Sust ai ned.

21 Q Are prices down in the autonotive industry?
22 A | don't think so.

23 Q Are they up?

24 A Sure, everything is up.

25 Q Everything is up, right? | nmean, when did GV
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1 decl are bankruptcy?

2 MR TOVBKY: (bjection.

3 THE COURT: Sust ai ned.

4 Q Up to now we've been tal king about |abor rates. |
5 would like to turn your attention to parts, which is the

6 subj ect that you answered sonme questions a nonent ago from ny

7 friend M. Tomsky.

8 To be clear, when a car gets danmaged in an

9 accident, sonetines it's not enough to put |abor into parts
10 that are already there, sonetines you actually need to

11 replace the hardware itself, right?

12 A Labor into parts? |'mnot sure --

13 Q It's one thing to work on a part or on the car,
14 it's another to replace parts, right?

15 A Sur e.

16 Q And that happened on Courtney Pope's N ssan,

17 correct?

18 A There were nmany parts replaced, yes.

19 Q "' msorry?

20 A Many parts, yes.

21 Q Ni ssan has a rul e about how to replace parts,

22 doesn't it?

23 A They have recommendati ons, yes.

24 Q Recommendat i ons?

25 MR, KLEIN. Can we pl ease show the w tness
ph
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1 Exhi bi t - K?

N

(Wher eupon, Defendant's Exhibit-K was marked

3 into evidence.)

4 Q M. Thiele, you referred to Nissan's treatnent of

5 CEM as a, quote, recommendation, right?

6 A Yes.

7 Q Wuld you mnd reading the first sentence on what's

8 been handed to you as Exhibit-K, please?

9 A "Ni ssan North Anerica," that sentence there?
10 Q Yes.
11 A "Recogni zes the inportance of recycling, but the

12 use of sal vaged recycled parts to repair collision danaged

13 vehi cl es rai ses serious concerns about quality, suitability,
14 safety and warranty. For this reason, N ssan North Anmerica
15 does not approve of the repair of our vehicles with sal vaged

16 parts or assenblies.”

17 Q That's what you woul d describe as a recommendati on?
18 A Correct.

19 Q I s there another page in Exhibit-K, M. Thiele?

20 A Yes, there is.

21 Q Wul d you mnd reading the first sentence of

22 Exhi bit-K, please?
23 A "Original parts used on a N ssan autonobile are
24 designed and built to provide optimumfit, function, safety

25 and structural integrity. For this reason, N ssan North
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1 Aneri ca does not approve of the use of aftermarket, grand

2 mar ket or imtation parts."”

3 Q Do they say we recommend that you don't use that or
4 do they say they do not approve of it?

5 A Do not approve.

6 Q But you still say it's a recommendati on, not a

7 rul e?

8 A O the sal vaged sentence, not the -- that what you
9 just told ne to read.

10 Q So that's a rule, the one that you just read?

11 A W woul dn't put a non-quality part on a car, yes.
12 Q How about the first page, that was the

13 recommendat i on?

14 A Yes.

15 Q Does it say we recommend or does it say we do not
16 aut hori ze?

17 A It says does not approve.

18 Q |"msorry, | don't knowif we -- if the lingo has
19 been put in, but CEMis the reference to --
20 A Oigi nal Equi prent Manufacturer.
21 Q CEMis what's depicted on that docunent?
22 A Yes.
23 Q So when State Farmwites up an estimate for fixing
24 a vehicle, surely they do their best to conply with these
25 obl i gations?
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1 A Yes.

2 Q O these recommendati ons?

3 A Yes.

4 Q Because using non-OCEM woul d violate Nissan's rule
5 or reconmendation, right?

6 A Yes.

7 Q And, in fact, you testified on direct exam nation

8 that generally using a non-OEM part depresses the price,
9 right, in conparison to the CEM

10 A Yes.

11 Q And so when State Farmwites an estimate or if
12 anyone wites an estimte using a non-OEM part, generally
13 speaking, the estimate will be cheaper for the insurance

14 conpany than it would have been if an OEM part was used,

15 right?
16 A Ceneral ly, yes.
17 Q And if an auto body shop deci ded hey, we're going

18 to abide by N ssan's reconmendation as you described it and
19 t he i nsurance conpany did not, that in and of itself could

20 cause or would cause a divergence between the estimte and

21 the auto body shop's final bill, correct?

22 A Correct.

23 Q In fact, in this case that happened, correct?
24 A Yes.

25 Q On sone of the estimates State Farm provi ded
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1 esti mates based upon the assunption of a, quote, non- CEM
2 isn't that right?
3 A " msorry, what was that question?
4 Q On sonme of State Farm's estimates the estimates
5 wer e based upon the assunption of a, quote, non-CEM is that
6 correct?
7 A Recycl ed or non- CEM?
8 Q The question was --
9 MR KLEIN. |If we could have the question read
10 back, Judge. Wbuld that be okay?
11 THE COURT: Pl ease.
12 (The requested portion was read.)
13 Yes. It would be correct, yes.
14 Q M. Thiele, do you still have Exhibit-Y in front of
15 you?
16 A Yes, | do.
17 Q Wuld you mnd -- would you please turn to -- |
18 suppose any one of them but the final estinmate?
19 Ckay.
20 Q I s that okay?
21 A Yep.
22 Q Now, in the print at the bottomof the estimte
23 State Farm has sone fine print you would call it, right?
24 Ckay.
25 Q And State Farmactually offers code letters to
ph

130 of 160




[ETLED._NASSAU COUNTY CLERK 0372272019 03:17 PV | NDEX NO. 606797/ 2017

NYSCEF DOC. NO. 139 ) RECEI VED NYSCEF: 03/22/2019
M chael Thiele - Cross/Klein 131

1 i ndi cate non-CEM or recycled parts, correct?

N

A Two different things.

3 Q Okay, does it offer code letters for each of those
4 t hi ngs?

5 A Yes, it does.

6 Q And then periodically it uses those code letters on

7 an estimate, right?
8 A Yes.
9 Q So it's regular enough at State Farmto use a

10 non- OEM or recycled part that it actually is onits formfor

11 its estimates, right?
12 A Yes.
13 Q Agai n, using the non-OCEM parts or recycled parts

14 reduces the cost or the anount of its estinmates, generally,

15 right?

16 A Yes.

17 Q And, in fact, that happened in this case, right?
18 A Yes, there were sone non- OEM

19 Q Now, if an auto body shop -- w thdrawn.

20 I n your experience, is it unreasonable for an auto

21 body shop to conply with a manufacturer's recomrendati on for

22 the use of CEM parts?

23 MR, TOVBKY: (bjection. How would he know i f
24 it was unreasonable for a different entity?
25 THE COURT: Pat, read the question back,

ph
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1 pl ease.

2 (The requested portion was read.)

3 THE COURT: Overruled. You can answer it.

4 A No, the shop can do that. Yes, the shop can do

5 t hat .

6 Q The question was, is it reasonable for themto do
7 t hat ?

8 A Sure, it's reasonable.

9 Q You testified on direct about the term nol ogy, |

10 think, of an overwite; is that right?

11 A Ckay, yes.

12 Q s that one word or two?

13 A One word.

14 Q s that a termin the industry?

15 A Yeah, insurance industry, yes.

16 Q And an overwite is when an estimator basically

17 | wites for nore parts or nore | abor than what a supervisor

18 | ater deens to have been necessary, right?
19 A Yes.
20 Q In fact, at State Farm if you have too many

21 overwites it can negatively effect your salary, can't it?

22 A It's possible.

23 MR KLEIN. My | have a nonent, your Honor?
24 THE COURT: Yes.

25 MR KLEIN. Is it okay if | use a conmputer for
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1 a nonent please to show him --

2 THE COURT: Well, it depends what you're going
3 to show | don't mnd you using a conputer, but I think
4 we're entitled to see what you intend to show him

5 MR KLEIN. | intend to show himhis

6 deposition testinony.

7 MR TOVSKY: W have it. He's welcone to use
8 our copy.

9 THE COURT: We're off now.

10 (A discussion was held off the record.)

11 Q The page nunber, by the way, is 33 and 34.

12 Have you had a chance to review your testinony,

13 M. Thiele? First of all, | draw your attention to page 35,
14 which is, obviously, the next page. I|'msorry, it is on page

15 34. There is a question read to you during your deposition

16 -- do you renenber being deposed?

17 A Yes.

18 Q -- and the question was:

19 "QUESTION: Initially, based upon the inpression

20 t hat your bonus could be determ ned by mnimzing overwites,

21 right?

22 A Well, it's not necessarily a bonus.

23 Q No. No. That was the question on line 16 and 17,
24 right?

25 A Right.
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1 Q And, in fact, the question was: "So your bonus is
2 determ ned by mnimzing overwites"; correct?

3 A Yes.

4 Q And woul d you m nd readi ng what your answer was,

5 pl ease?

6 |"mnot sure -- the threshold part or --

7 Q The answer to that question beginning on |ine 18

8 A 18? "Over the years, the 22 years"?

9 Q No. Ckay, you're on page 34.

10 A 35. You said 35.

11 Q The confusion is ny fault.

12 THE COURT: Al right, line 16:

13 "QUESTION: So your bonus is determ ned by

14 mnimzing the overwites?

15 ANSWER:  Not ny bonus, ny salary increase, Sso
16 the salary increase at the end of the year is determ ned
17 by ny performance throughout the year and the overwites
18 are a part of that perfornmance.”

19 Do you want any further reading?

20 MR KLEIN:. Thank you, your Honor

21 Q I n your experience, anything over 10 percent is

22 consi dered not good, right?

23 A It would be an issue, yeah.

24 Q Wel |, do you renenber actually using the words "not
25 good" during your deposition? Do you renenber?
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A | don't renenber, no.

Q | call your attention to page 35, lines 18 to 20.
Wul d you m nd readi ng your answer that is reflected on those
lines, please?

A "I nmean, over the years the 22 years, anything over
10 percent is not good."

Q Now, M. Thiele, as far as you understand the
industry, State Farmis allowed to dictate certain limts on
t he anount of insurance coverage that it will provide to the

general public, right?

A | don't know that.
Q Well, there is a difference between the anmount of
nmoney an insurance conpany will cover or the anount of noney

that State Farm woul d cover and the anount of noney an
insured driver wants to devote to fixing a vehicle. That's
possi bl e, right?
MR TOVBKY: (bjection.
THE COURT: Sustained. | don't even
under st and the question
Q Suppose a notorist was in an accident, okay?
A Yes.
Q And suppose the car suffered danage in excess of
what State Farmwould ordinarily deema total, okay?
A Ckay.

Q If the notorist wanted to, the notorist could still

ph
135 of 160

| NDEX NO. 606797/2017
RECEI VED NYSCEF: 03/22/2019
135




| NDEX NO. 606797/2017

NYSCEF DOC. NO. 139 M chael Thiele - O oss/ K eiRrE]CEI VED NYSCEF: 031/325/ 2019
1 ask the auto body shop to continue working, couldn't they?
2 A Sur e.
3 Q And what woul d happen in this case woul d be that
4 State Farmjust woul d probably not cover that expense, right?
5 A Ri ght .
6 Q But that doesn't nmean that the notorist can't still
7 ask the auto body shop to performthe services, right?
8 A Sur e.
9 Q And that's because there is a difference between
10 the rel ationship between a custoner and the auto body shop
11 and that person and their insurance conpany, right?
12 A Ckay.
13 Q Right?
14 A Yeah.
15 Q And so the limtations on an insurance policy do
16 not govern what an auto body shop can do, do they?
17 MR. TOVBKY: (bjection to that
18 characterization. |It's not a policy. It's not in the
19 policy. 1It's not what he testified to.
20 THE COURT: Could you read the question back,
21 pl ease, Pat?
22 (The requested portion was read.)
23 THE COURT: It's calling for a conclusion that
24 he can't draw. 1'mgoing to sustain the objection.
25 MR KLEIN. I'msorry, could you just read the
ph
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question again so | could think of another way to ask

it?
THE COURT: Pl ease, Pat.
(The requested portion was read.)
Q If a nmotorist wants to continue repairs on their

vehi cl e and the insurance conpany says you' re on your own, it
is reasonable for the auto body shop to abide by its
custoners wi shes, isn't it?

A Sur e.

Q Are you famliar wth whether Courtney Pope was

over financed on her N ssan?

A | have no i dea.

Q Do you know what over financed neans? Never heard
that ternf

A |"ve heard the term yeah. | never |ooked into it
t hough.

Q It's when, correct me if I'mwong, a notorist has

nore debt on the car than what it's worth, right?

A Sur e.

Q And so in those cases, if the car is total ed, they
actually still theoretically can owe noney, right?

A Sur e.

Q Isn't that one reason why a notorist m ght want
work to continue?

MR, TOVBKY: (ojection, calls for specul ation.
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1 THE COURT:  Sust ai ned.

2 Q Have you ever heard the termcorrective repairs?

3 A Yes.

4 Q What's a corrective repair, in general?

5 A A shop m ght have fixed the vehicle in the past and
6 it wasn't done to a quality standard and it had to be redone.
7 Q By whont?

8 A What ever repair shop.

9 Q And, in fact, corrective repairs, or using your

10 description, basically re-repairs, can add to the conplexity
11 of the job, right?

12 A A repair job, yes.

13 Q It can actually inflate the cost of repairing a

14 vehicle, right?

15 A Sur e.

16 Q And if the corrective repair is not nade, the

17 notori st can be operating an unsafe vehicle, right?

18 A Possi bl e.

19 Q Well, if the first repair needed a corrective

20 repair, then by definition there was a problemw th it,

21 right?

22 A It could have just been body work or paint.

23 Q Now, you testified on direct, and | think I'm

24 quoting exactly right, but you can tell ne if I'mnot, that
25 any repair shop could have repaired at the sane price, and

ph
138 of 160

RECEI VED NYSCEF: 03/22/2019
138




[ETLED._NASSAU COUNTY CLERK 0372272019 03:17 PV | NDEX NO. 606797/ 2017

NYSCEF DOC. NO. 139 ) RECEI VED NYSCEF: 03/22/2019
M chael Thiele - Cross/Klein 139

1 that was in reference to Courtney Pope's N ssan, right?

2 A kay, yes.

3 Q Is that right? Any repair shop could have done it,
4 right?

5 A Wthin ny market area, yes.

6 Q Coul d any repair shop have also screwed it up?

7 A Yes, that's possible too.

8 Q And if they had screwed it up, it mght have

9 required a corrective repair, right?

10 A It's possible.

11 Q And one thing that factors into the quality of an
12 auto body shop is how often do they need corrective repairs,
13 isn"t it?

14 A Possi bl y, yeah.

15 Q So even if an auto body shop could have perforned a
16 repair, that doesn't say anything about the risk that it

17 would fail to do that safely, right?

18 A | don't know. |'m guessing.

19 Q What ?

20 A | don't know.

21 Q You don't know -- you don't know whether it's

22 rel evant ?

23 THE COURT: No. I'msorry, could you read the
24 questi on back, please, Pat?
25 (The requested portion was read.)
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1 A | don't understand the question.
2 MR KLEIN. | will rephrase it.
3 Q You testified that any repair shop could have done
4 | these repairs, right?
5 A Yes.
6 Q But the fact that other repair shops coul d have
7 | done them doesn't take into account the difference in risk
8 bet ween getting it done properly, does it?
9 MR, TOVBKY: (Qojection.
10 THE COURT: | will allow himto answer it, if
11 he can.
12 A | don't know. | nean, it's -- honestly, | don't
13 know how to answer that. It's -- it could be done, it could
14 not be done right. Each shop does repairs differently.
15 Q Each shop does repairs differently?
16 A Sur e.
17 Q But you pay nost of themthe sanme?
18 A Yes.
19 MR KLEIN. This is an exhibit that was not --
20 | didn't know it would be necessary until his direct
21 testi nony.
22 THE COURT: Al right, I think we're going to
23 pick that up then tonorrow norning, if we're starting
24 wi th new exhibits.
25 MR KLEIN It's very quick. [It's very quick.
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1 THE COURT: Let's get it done, a couple
2 guesti ons.
3 (Wher eupon, Defendant's Exhibit-YY was marked
4 for identification.)
5 MR. KLEIN:  Your Honor, permssion to hand a
6 copy of this exhibit to the wtness, please.
7 THE COURT: You nay.
8 Q M. Thiele, take a nonment to read the docunent and
9 I et me know when you' ve had the chance.
10 Ckay.
11 Is this a letter sent to a State Farm cust oner?
12 THE COURT: He can't answer that question.
13 It's not in evidence. It's only marked for ID
14 Q Do you recogni ze this docunent?
15 A No, | do not.
16 Q Do you recogni ze a -- any docunents |ike this?
17 A No, | don't. It looks Iike it was sent froma
18 cl ai m handl er.
19 MR KLEIN. | nean, your Honor, | viewthis as
20 a party adm ssion, a docunent used agai nst the
21 adversary.
22 THE COURT: Absolutely not. That is a huge
23 stretch. This is not an admssion. |It's not even in
24 this case.
25 MR, KLEIN. R ght, but we're using it agai nst
ph
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1 State Farm

N

A W

when we get settl ed.

(o) NN &)

tomorrow norning at 10. |'msorry,

7 10.

9 * * *x % * *x % * *x *

10

11 CERTI FI ED TO BE A TRUE AND ACCURATE
TRANSCRI PT OF THE STENOGRAPHI C M NUTES

12 TAKEN HEREI N:

13

14

THE COURT: (Ckay, we are recessing for the

day. | would like to see both attorneys at the bench

Ckay, you could step down.

W'l see you

Monday norni ng at

15 PATRI CI A HOLSCGROVE, RPR
OFFI C AL COURT REPORTER
16
17
18
19
20
21
22
23
24

25
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