
 

 

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

 

 

PROFESSIONAL, INC. d/b/a 

PROFESSIONALS AUTO BODY, 

 

 Plaintiff,      MDL Docket No. 2557 

 

v.        Case No. 6:18-cv-06023-GAP-TBS 

 

FIRST CHOICE AUTO INSURANCE 

COMPANY, et al., 

 

 Defendants. 

 

 

DEFENDANTS HARLEYSVILLE INSURANCE COMPANY,  

DONEGAL MUTUAL INSURANCE COMPANY AND AIG  

PROPERTY CASUALTY COMPANY’S MOTION TO DISMISS  

PLAINTIFF’S COMPLAINT FOR LACK OF SUBJECT MATTER JURISDICTION 

 

Pursuant to Federal Rule of Civil Procedure 12(b)(1), Defendants Harleysville Insurance 

Company (“Harleysville”), Donegal Mutual Insurance Company (“Donegal”) and AIG Property 

Casualty Company (“AIGPC” and, collectively with Harleysville and Donegal, “Non-Diverse 

Defendants”) move to dismiss this action as to each of them because the Court lacks subject-matter 

jurisdiction over them.  Grounds for the motion are set forth in the accompanying Memorandum 

of Law.  

MEMORANDUM OF LAW 

I. INTRODUCTION. 

 

 Plaintiff Professional Inc. d/b/a Professionals Auto Body (“Professionals”) improperly 

joined each of its separate claims against 32 different insurance company defendants, including 

the Non-Diverse Defendants, in a Complaint that it filed in Pennsylvania state court in August 

2017.  Some of the Defendants removed the case to the Western District of Pennsylvania on the 
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basis of diversity jurisdiction.  At the time that the case was filed and removed, each of the Non-

Diverse Defendants was not diverse in citizenship from Professionals and, therefore, did not join 

in the removal.  In January 2018, following removal, the Judicial Panel on Multidistrict Litigation 

transferred this case to this Court as part of the MDL.  In February 2018, this Court entered an 

order staying this Action until the Eleventh Circuit resolved various pending appeals of this 

Court’s dismissals of other cases from the MDL.  This Action has remained stayed since February 

2018.   

On July 14, 2020, following the Eleventh Circuit’s resolution of the various appeals, this 

Court ordered Defendants in this Action to file responsive pleadings or motions.  Accordingly, the 

Non-Diverse Defendants now file this Motion to Dismiss under Fed. R. Civ. P. 12(b)(1) requesting 

the Court to sever and dismiss (not remand) the Non-Diverse Defendants from this Action because 

the Court lacks subject matter jurisdiction over each of them.  

II. FACTUAL BACKGROUND.  

A. Professionals’ Complaint.  

In its Complaint, Professionals, a Pennsylvania auto body repair shop, chose to join 

together otherwise separate claims against 32 different Defendant insurers based on repairs that 

Professionals performed for untold policyholders, each of whom purportedly executed an 

“assignment of proceeds” allegedly “authorizing Professionals to recover any unpaid amount for 

services rendered and repairs made by Professionals.” Compl. ¶ 40.  The Complaint attaches 

separate “Exhibit As” for each of the 32 defendants, totaling thousands of pages, allegedly 

containing “documents relating to each individual automobile owner whose cost of repairs was not 

fully paid by each insurer[.]”  Id. ¶ 46.  See individual “Exhibit As” attached as Exhibit 4 to certain 

defendants’ Notice of Removal (Doc. 1, ¶ 14).      
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Each repair transaction involves only one individual insurer and one individual insured, yet 

Professionals improperly chose to combine all these distinct claims involving different insureds, 

different insurers, and different repair transactions into a single Complaint, with a massive Exhibit 

A, and file it in a single Action.  Professionals then purports to assert claims under Pennsylvania 

law against each defendant for:  quantum meruit (Count I), unjust enrichment (Count II), breach 

of contract (Count III), bad faith (Count IV), and intentional interference with business (Count V).  

Id. ¶¶ 54-100.  As to all these separate insureds, insurers and repair transactions, Professionals asks 

the Court to issue an en masse “Order compensating Plaintiff for the loss from Defendants’ 

interference in its business which sum would be approximately $1,444,544.74, together with the 

delay time costs of $6,823,253.81, together with the administrative costs of $389,371.60 for a total 

amount of no less than $8,657,170.15,” as well as any other relief the Court deems “just and proper 

to compensate Plaintiff.” Id. ¶ 41 & Prayer for Relief.  Count IV of the Complaint also seeks 

unspecified amounts of “attorney’s fees and punitive damages” against each defendant for alleged 

“bad faith.” Id. ¶ 88. 

B. Citizenship of Professionals and the Non-Diverse Defendants. 

Professionals alleges it is a corporation incorporated under the laws of the Commonwealth 

of Pennsylvania with its principal place of business in Pennsylvania.  Id. ¶ 1.  Accordingly, 

Professionals is a citizen of Pennsylvania for purposes of diversity jurisdiction. 

At the time that this action was filed and removed in August 2017 and September 2017, 

respectively, each of the Non-Diverse Defendants was also incorporated under the laws of the 

Commonwealth of Pennsylvania.  Accordingly, each of the Non-Diverse Defendants was a citizen 

of Pennsylvania for purposes of diversity jurisdiction.  Harleysville and Donegal also maintained 

their principal places of business in the Commonwealth of Pennsylvania.  Id. ¶¶ 10, 16.  AIGPC, 
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on the other hand, maintained its principal place of business in New York.  Therefore, it was a 

citizen of both Pennsylvania and New York for purposes of diversity jurisdiction.   

After the case was removed, in November 2017, Harleysville reincorporated in the State 

of Ohio and changed its principal place of business to the State of Ohio.  See Exhibit A at 7-8 

(Harleysville’s filings with Ohio Secretary of State, downloaded from: 

https://bizimage.ohiosos.gov/api/image/pdf/201732403248) (approving Harleysville’s 

“redomestication” and change in “domicile[]” “from Pennsylvania to Ohio”).  The citizenship of 

Professionals and Harleysville is now diverse.  In late 2019, AIGPC reincorporated from 

Pennsylvania to the State of Illinois.  See Exhibit B.  Accordingly, while AIGPC was not diverse 

in citizenship from Professionals at the time of filing of this lawsuit, which is when diversity of 

citizenship is determined for purposes of diversity jurisdiction, it is now.  

III. LAW AND ARGUMENT. 

A. The Court Lacks Subject Matter Jurisdiction Over Each of the Non-Diverse 

Defendants. 

Diversity of citizenship jurisdiction over a defendant does not exist unless the plaintiff and 

defendant are citizens of different states.  See 28 U.S.C. § 1332(a)(1).  For diversity purposes, “a 

corporation shall be deemed to be a citizen of every State and foreign state by which it has been 

incorporated and of the State or foreign state where it has its principal place of business.”  28 

U.S.C. § 1332(c)(1). 

Here, at the time the action was filed and removed, Professionals and each of the Non-

Diverse Defendants were citizens of the Commonwealth of Pennsylvania.  Harleysville’s and 

AIGPC’s subsequent change in citizenship to, respectively, Ohio and Illinois, after the case was 

removed does not confer diversity jurisdiction over either of those two Defendants.  See, e.g., See 

Grupo Dataflux v. Atlas Glob. Grp., L.P., 541 U.S. 567, 570-582 (2004); Iraola & CIA, S.A. v. 
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Kimberly-Clark Corp., 232 F.3d 854, 860 (11th Cir. 2000); Bujanowski v. Kocontes, 359 F. App’x 

112, 113 (11th Cir. 2009); Jones v. Law Firm of Hill & Ponton, 141 F. Supp. 2d 1349, 1355 (M.D. 

Fla. 2001) (Presnell, J.).  Diversity jurisdiction is the only claimed basis for this Court having 

subject matter jurisdiction.  Therefore, given that diversity jurisdiction does not exist between 

Professionals and each of the Non-Diverse Defendants, this Court lacks subject matter jurisdiction 

over Plaintiff’s claims against the Non-Diverse Defendants.   

B. Each of the Non-Diverse Defendants is Fraudulently Misjoined.  

 

The Non-Diverse Defendants find themselves in this situation because Professionals chose 

to fraudulently misjoin each of them in a Complaint with dozens of other unrelated Defendants 

and claims.  Fraudulent misjoinder exists where, as here, a “diverse defendant is joined with a 

nondiverse defendant as to whom there is no joint, several or alternative liability and where the 

claim against the diverse defendant has no real connection to the claim against the nondiverse 

defendant.”  Triggs v. John Crump Toyota, 154 F.3d 1284, 1287 (11th Cir. 1998); see also Tapscott 

v. MS Dealer Service Corp., 77 F.3d 1353, 1360 (11th Cir. 1996) abrogated on other grounds by 

Cohen v. Office Depot, 204 F.3d 1069 (11th Cir. 2000); 14B Wright, et al., Federal Practice and 

Procedure § 3723 (4th ed. 2009).  In assessing whether a plaintiff’s joinder of a non-diverse 

defendant was proper, the court looks to whether the permissive joinder requirements of Fed. R. 

Civ. P. 20(a)(2) are satisfied.  See Triggs, 154 F.3d at 1288; Tapscott, 77 F.3d at 1360. Rule 

20(a)(2) allows defendants to be joined if “any right to relief is asserted against them jointly, 

severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or 

series of transactions or occurrences” and “any question of law or fact common to all defendants 

will arise in the action.” Fed. R. Civ. P. 20(a)(2)(A)-(B).1   

                                                 
1 The Pennsylvania rule governing joinder of parties is virtually identical to the language of Federal Rule of Civil 

Procedure 20(a)(2).  See Pa. R.C.P. No. 2229(b). 
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Here, Professionals’ Complaint fails to satisfy the joinder requirements of Rule 20(a)(2) 

for the reasons and authorities set forth in paragraphs 33-36 of certain defendants’ Notice of 

Removal filed on September 22, 2017.  See Notice of Removal (Doc. 1).  As discussed in the 

Notice of Removal, Professionals fraudulently misjoined all its claims against 32 unique and 

disparate defendants, including the Non-Diverse Defendants, in order to evade federal jurisdiction 

and reassert claims that the Court previously dismissed (quantum meruit, unjust enrichment, and 

tortious or intentional interference with business) against numerous defendants in Alliance of 

Automotive Service Providers, Inc., et al. v. State Farm Mut. Auto Ins. Co. et al., Case No. 6:14-

cv-06008, in which Professionals was a plaintiff.   

C. The Court Must Sever and Dismiss, Rather Than Remand, Professionals’ 

Claims Against the Non-Diverse Defendants. 

Federal Rule of Civil Procedure 21 provides the Court’s remedy here.  It states that “the 

court may at any time, on just terms, add or drop a party.  The court may also sever any claim 

against a party.”  Under Rule 21 and the doctrine of fraudulent misjoinder, if a plaintiff has 

improperly joined a non-diverse, dispensable defendant, “the federal court must dismiss the non-

diverse defendant.”  Florence v. Crescent Res., LLC, 484 F.3d 1293, 1297 (11th Cir. 2007) 

(emphasis added) (affirming dismissal of fraudulently joined non-diverse party); see also 

Newman-Green, Inc. v. Alfonzo-Larrain, 490 U.S. 826, 827 (1989) (a federal court “may grant a 

motion to dismiss a dispensable party whose presence spoils statutory diversity jurisdiction”).  In 

lockstep with this precedent, the Eleventh Circuit and Middle District of Florida have regularly 

dismissed or affirmed dismissals of non-diverse, dispensable defendants in order to maintain 

diversity jurisdiction over the action.  See Bennick v. Boeing Co., 427 F. App’x 709, 712 (11th Cir. 

2011) (affirming dismissal of non-diverse, dispensable party to preserve the court’s diversity 

jurisdiction); Iraola & CIA, S.A. v. Kimberly-Clark Corp., 232 F.3d 854, 860-861 (11th Cir. 2000) 
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(same); Clements v. Essex Ins. Co., No. 616CV574ORL37GJK, 2016 WL 3144151, at *1-3 (M.D. 

Fla. June 6, 2016) (dismissing non-diverse, dispensable party to preserve the court’s diversity 

jurisdiction after the case had been removed to federal court); Beacon Fisheries, Inc. v. C.H. 

Robinson Worldwide, Inc., No. 3:11-CV-495-J-32MCR, 2012 WL 3100399, at *2 (M.D. Fla. July 

30, 2012) (same).  

There was no diversity between Professionals and each of the Non-Diverse Defendants at 

the time that Professionals filed its Complaint and this Action was removed to federal court 

because Professionals, Harleysville, Donegal, and AIGPC were all Pennsylvania citizens.  

Additionally, none of the Non-Diverse Defendants is an “indispensable” party to this Action under 

Fed. R. Civ. P. 19 because a judgment entered in their absence would be adequate for each 

remaining party and would not prejudice any party.  See Clements, 2016 WL 3144151, at *2-3; 

Fed. R. Civ. P. 19(b).  Specifically, Professionals has pleaded no facts that would establish a 

conspiracy or other connection among the Defendants and the Non-Diverse Defendants that might 

support a finding of joint and several liability.  To the contrary, Professionals’ Complaint consists 

of an amalgamation of individual breach of contract and other state-law claims regarding separate 

and distinct repair transactions that occurred at different times and were purportedly assigned by 

untold, distinct policyholders.  Each individual claim is specific to an individual defendant insurer, 

an individual policyholder, a specific automobile insurance policy, and a specific disputed repair 

transaction.  In regard to the repairs insured by each of the Non-Diverse Defendants, Professionals 

can obtain relief only from the particular Non-Diverse Defendant that insured the repairs, not the 

other Defendants, all of whom have no connection to that repair transaction.  Dismissal without 

prejudice would not deprive Professionals of an adequate remedy because, if it so chooses, it could 
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re-file separate lawsuits against each Non-Diverse Defendant.  Accordingly, each of the Non-

Diverse Defendants should be dismissed from this Action under Fed. R. Civ. P. 21. 

IV. CONCLUSION. 

 Based on the foregoing, the Non-Diverse Defendants respectfully request that the Court 

dismiss each of them from this action under Fed. R. Civ. P. 21 for lack of subject matter 

jurisdiction.   

Respectfully submitted, 

/s/ Michael H. Carpenter     

      Michael H. Carpenter (OH15733) 

Michael N. Beekhuizen 

David J. Barthel 

CARPENTER LIPPS & LELAND LLP 

280 Plaza, Suite 1300 

280 North High Street 

Columbus, Ohio 43215 

Phone: (614) 365-4100 

Facsimile: (614) 365-9145 

Email:  carpenter@carpenterlipps.com 

  beekhuizen@carpenterlipps.com 

  barthel@carpenterlipps.com 

 

Counsel for defendant  

Harleysville Insurance Company 

 

 

/s/ Thomas A. French      

Thomas A. French 

Attorney I.D. No. PA 39305 

BARLEY SNYDER LLP 

213 Market Street, 12th Floor 

Harrisburg, PA 17101 

Phone: (717) 231-6625 

Facsimile: (717) 344-5373 

Email: tfrench@barley.com 

 

Counsel for Defendant Donegal 

Mutual Insurance Company 
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/s/ Michael B. de Leeuw 

Michael B. de Leeuw 

John J. Sullivan 

COZEN O’CONNOR 

45 Broadway, Suite 1600 

New York, NY 10006 

P: (212) 509-9400  

F: (212) 509-9492  

MdeLeeuw@cozen.com 

JSullivan@cozen.com 

 

Counsel for Defendant 

AIG Property Casualty Company 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on August 7, 2020, I electronically filed the foregoing using the Court’s 

ECF system, which will provide notice electronically to all counsel of record.  

 

/s/ Michael H. Carpenter    

Michael H. Carpenter 

 

Counsel for defendant  

Harleysville Insurance Company 
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