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I. RELIEF REQUESTED

Defendant Meineke Car Care Centers, LLC, a North Carolina corporation (hereinafter
“Meineke”), and a franchisor of Defendant MCCC 4333, Inc. (“4333”), the franchisee,
respectfully moves the Court for an Order dismissing Plaintiffs’ direct negligence claim and
vicarious liability claim against Meineke because it owed no duty to Plaintiffs for any acts or
omissions committed by its franchisee, 4333. Under the Franchise and Trademark Agreement
(“Franchise Agreement”) and undisputed facts, Meineke’s relationship with 4333 is purely
contractual and is governed exclusively by the Franchise Agreement — it had no ownership,
authority, control or right to control 4333’s daily operations; nor did it have any agency or
fiduciary relationship with 4333. With no duty, and therefore, no corresponding liability,
Plaintiffs’ claims against Meineke must be dismissed as a matter of law.

II. UNDISPUTED MATERIAL FACTS

A. Background Facts
According to Plaintiffs, this matter arises from a roll-over incident that occurred on
August 4, 2016. Plaintiffs Janyce MacKenzie and Angela Kelly were traveling eastbound along
Interstate 90 through central Montana in MacKenzie’s 1998 Ford Explorer. Second Amended
Complaint, Dkt. No. 93 at 18.! Around milepost 93.1, near Missoula, the tread on the rear
driver’s side tire separated from the tire, causing the driver, MacKenzie, to lose control and leave

the roadway.” MacKenzie and Kelly both suffered injuries from the rollover incident.

! Meineke does not agree with or concede any of the following, but as it must in a motion for summary judgment,
all facts are stated in a light most favorable to the non-moving party.
2 Second Amended Complaint, Dkt. No. 93 at 18.

DEFENDANT MEINEKE CAR CARE CENTER, FLOYD, PFLUEGER & RINGER P.S.

LLC’S MOTION FOR SUMMARY JUDGMENT - 2
200 W. THoMAS ST., SUITE 500

SEATTLE, WA ©81 19-42906
TEL 206 441-4455
Fax 206 441-8484




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Two days before the incident, on August 2, 2016, MacKenzie took the Explorer to 4333,
an independently owned and operated Meineke franchise location in Everett, Washington, for an
oil change and courtesy inspection service.® Plaintiff MacKenzie took her vehicle into 4333 on
at least one prior occasion, April 22, 2016, for work on the exhaust manifold.* All work done at
4333 was performed and completed by 4333 employees.” No Meineke personnel were involved
in inspecting or servicing the vehicle on April 22, 2016 or August 2, 2016.

Significantly, the subject tire was nine years old at the time of the accident.® Defendant
Cooper Tire and Rubber Company, the manufacturer of the failed tire, recommends that tires are
7

removed from service if they are 10 years old, regardless of wear.

On July 12, 2018, Kelly sued six defendants—the manufacturer of the subject tire, Cooper
Tire and Rubber Company and TBC Corporation (collectively, “Cooper Tire”); 4333; Meineke;
Sears, Roebuck and Company and Sears, Roebuck and Co. #2049 (collectively, “Sears™).’
Complaint for Damages, Dkt. No. 1. Eight days later, Plaintiff MacKenzie joined in the suit
against these defendants. !0

Plaintiffs allege that Meineke owed them an affirmative and direct duty to “inspect the
condition of the Subject Tire for defects and dangerous conditions” and “to replace the Subject

Tire and to warn of the defects and dangers that existed while operating the Subject Vehicle with

3 Declaration of Amanda D. Daylong (“Daylong Decl.”), Exhibit A (Deposition of Janyce MacKenzie), at 62:14-
18.

4 Daylong Decl., Ex. D (Invoices, 4/22/2016 and 8/2/2016).

S1d

¢ Second Amended Complaint 9 14, Dkt. 93.

" Daylong Decl., Ex. E (Cooper Tire Service Life).

8 Cooper Tire, the manufacturer of the subject tire, unilaterally settled with Plaintiffs in November 2019.

? Sears has not participated in this litigation as it has been in Chapter 11 bankruptcy receivership since 2018, and is
not permitted to take any affirmative litigation steps or actively participate.

10 First Amended Complaint, Dkt. No. 9.
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a tire that contained an imminent and foreseeable»tread separation.”!! Plaintiffs also allege that
Meineke is vicariously liable for 4333°s pre-accident tire inspection, and/or that 4333 is an
“agent” of Meineke.!?

Meineke had no direct duty, whatsoever, to these Plaintiffs, and it is neither vicariously
liable for 4333°s vehicle/tire inspection, nor is it an agent of 4333. Since the filing of this action,
a significant amount of discovery has occurred. The documents and uncontroverted deposition
testimony demonstrate that (1) Meineke has absolutely no authority, control, or right to control
4333’s operations, including the conducting of courtesy vehicle inspections and vehicle services
recommended or provided to Plaintiff MacKenzie prior to the collision; and (2) Meineke and
4333’s relationship is solely and exclusively contractual pursuant to the Franchise Agreement,
which expressly states that 4333 is an independent contractor and not an agent of Meineke. As
such, this matter is wholly ripe for summary judgment in Meineke’s favor.

B. As a Franchisor, Meineke Has No Day-to-Day Control Over 4333’ Operations,
Including Inspections, and Meineke Has Never Held 4333 out as an Agent.

1. Meineke’s “Business Format” Franchise Model.

Meineke employs a “business format™ franchise model for use by its franchisees across
the nation.”* Under this model, Meineke and its franchisees enter into contractual agreements
wherein franchisees agree to pay Meineke royalties and fees for the right to sell products and

services under Meineke’s name and trademarks.!*

W Second Amended Complaint § 35, Dkt. No. 93.

12 Second Amended Complaint, Dkt. No. 93 at 10-13, 4 35-40. Kelly filed a Second Amended Complaint on June
5, 2019, adding cross-claims against MacKenzie as the owner and operator of the vehicle. See Second Amended
Complaint, Dkt. No. 93 at 13-14.

3 Declaration of Noah Pollack (“Pollack Decl.”) at q 2.

Y 1d. at § 2; see also Pollack Decl., Ex. B (Franchise Agreement, 2014) & Ex. C (Transfer Agreement and
Owners Personal Guarantee).
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As a result of franchising agreements with independent businesses, those businesses are
able to access Meineke’s “investment of time, skill, effort, and money, [from which Meineke
has] developed comprehensive business methods and systems” associated with its marks and
brand.'® All of Meineke’s franchise relationships and the provisions of the Franchise Agreement
are based on the “guiding principles” that (1) Meineke respects its franchisee’s “interest in the
going-concern value” of its business, and (2) the franchisee respects Meineke’s “ownership of
the System, including the Marks, trade secrets, confidential information and the associated
goodwill, and [Meineke’s] rights to determine the nature and quality of the products and services |
sold under the Marks, to control the manner in which the Marks are used and to enforce System
standards and to manage the System.”!

Under this cooperative agreement and understanding, Franchisees are provided a model
that Meineke has developed for all of its stores and a system of standards and procedures that,
pursuant to the Franchise Agreement, the franchisees are required to follow (the “System”).!7 It
is through the System that Meineke provides its franchisees with resources, suggestions, and
recommendations on how to run a successful business.'®

Part of the System is Meineke’s “playbook™ i.e., a model of procedures, policies, and
practices—a “best practice guide”—for successfully operating a franchise location.!® Thus, as

part of the System and based on its experience in building goodwill toward its brand and marks

and developing profitable customer service standards and practices, a/k/a “The Meineke Way,”

15 pollack Decl., Ex. B, §1.1.

16 14 §1.2.

7 Pollack Decl., at §2; Ex. B at §1.3(29).

18 Pollack Decl., at § 2; See Daylong Decl., Ex. F (30(b)(6) Deposition of Meineke, John Price) at 71:7 — 12;
182:12 —183:2. '

Y Daylong Decl., Ex. F, at 62:13-24.
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Meineke has provided its franchise owners with materials and resources for best practices in
customer service, including a system by which to conduct inspections. However, Meineke does

not control or place any requirements on the actual performance of inspection services that the

franchisees offer.2°

We don’t hold the inspections. We don’t instruct on how to do an

inspection. We —what we do is say this is the best way to do it. If

you want to succeed and do brand standards, this is the best way

to do it. Franchisees can elect to do that or not.
Daylong Decl., Ex. B, at 75:14-20 (emphasis added). In providing resources to franchisees, and
to support high customer service standards, Meineke has formatted a vehicle inspection report
form for its franchisees to use.?!

Notably, the form is simply a distillation of automotive industry standards used by most
automotive repair shops. For example, 4333’s industry standard form is overwhelming similar
to the form used by Sears.?

This model and arrangement, including the playbook and “The Meineke Way” roadmap
and standards, provides Meineke with the contractual ability to raise capital and grow its business
while supporting national systemwide brand standards and controls to protect its trademarks.??

In addition, the “business format” model contractually gives franchisees access to resources that,

as small business owners, they would not generally have outside of the franchise model, including

2 See id. at 63:1 — 64:3, 140:2-4; see Daylong Decl., Ex. G (Deposition of Brett Harrison, Sept. 25, 2019), at 192:3
~10, 195:3 — 6; Ex. L (Continuation Deposition of Brett Harrison, Nov. 15, 2019), at 219:11 —23, 294:18 — 21.

! Daylong Decl., Ex. H (Vehicle Inspection Report, Blank).

** Daylong Decl., Ex. F, at 101:25 — 102:8, 104:10 — 20; Ex. G, at 28:3 — 19; Compare Ex. H with Ex. I (Sears
Intake/MPI Form) and Ex. J (April 22, 2016 Vehicle Inspection Report).

2 Pollack Decl. at | 3; Daylong Decl., Ex. F, at 54:14 — 19.
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access to a model uniform system of operation.?*

2. Meineke and 4333 Are Two Separate and Distinet Corporate Entities.

Meineke and 4333 each have distinct legal identities and corporate structures.>> Neither
business holds any ownership or partnership stake in the other, and have no officers or directors
in common.?® Meineke is a North Carolina limited liability company with its principal place of
business in Charlotte, North Carolina.?’ In contrast, 4333 is a Washington corporation with its
principal place of business located in Everett, Washington.?®

As Brandon Cruz, MCCC Group’s corporate representative testified, 4333 is owned by
the “MCCC Group,” which owns approximately two dozen franchisee locations in Washington,
Oregon, and California.”® Each company maintains its own, separate, independent financial
accounts, and files their own tax returns.*® While 4333 pays Meineke a royalty fee and other
costs and fees, the two companies do not share any profits or losses.?’ The franchisee, 4333,
alone obtains all necessary business licenses and operating permits, and maintains property and
liability insurance at its own expense.*? Meineke and 4333 (under different ownership) originally
executed the Franchise Agreement in October 2014.3* In 2015, MCCC Group acquired 4333 and

12 other franchisee locations in Washington.**

24 pollack Decl., at § 3.

2 Pollack Decl., at 4.

%I atq 5.

27 Id

28 Id

B See Daylong Decl., Ex. K ((30(b)(6) Deposition of MCCC 4333, Brandon Cruz) at 28:9 —29:2,
30 Pollack Decl., at § 6.

31 Id

214 at 7.

33 Pollack Decl. at q 8, Ex. B at 46.

3% pollack Decl., Ex. C; Daylong Decl., Ex. K, at 35:6 — 10.
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The original Agreement with 4333’s prior owner, and all of the terms and obligations of
the Agreement, were transferred to MCCC Group and 4333 in July 2015.35 At the time that it
acquired 4333, MCCC Group was an experienced franchisee and was operating approximately
20 franchisee locations in California and Oregon.3¢

3. Under the Franchise Agreement, 4333 Is Strictly an Independent Contractor, and
Not Meineke’s Agent.

Section 16.1 of the Franchise Agreement expressly states that 4333 is an independent
contractor, and there is no agency or fiduciary relationship between Meineke and 4333.

You and we are independent contractors. Neither this Agreement, the nature of the
relationship of the parties nor the dealings of the parties pursuant to this Agreement
will create, directly or indirectly, any fiduciary or similar relationship between the
parties hereto.

Nothing contained in this Agreement, or arising from the conduct of the parties
hereunder, is intended to make either party a general or special agent, joint venturer,
partner or employee of the other for any purpose whatsoever.

Pollack Decl., Ex. B at §16.1. It is undisputed that at the time of the 2016 accident, 4333 was—

and remains—an independently owned and operated franchisee of Meineke; it is independently

7

owned by the Yungs.’” Franchisee employees—Kyle Johnson, Jeremy Crick, and Craig

Hallgren—were all aware and understood that they worked for the independent franchisee, 4333,

and were not Meineke employees.*® x

35 Pollack Decl. at §9; Ex. C at 1, §3; at 2 §4.

3¢ See Daylong Decl., Ex. K, at 28:24 — 25,

37 Pollack Decl. at §9 5 — 10; Ex. B at §§4.2, 6.2, 7.9, 10.2, and 16.1; Ex. C; see also Daylong Decl., Ex. F, at
21:19-22:8; Ex. K, at 28:11 —31:7, 35:13-16, 63:10 — 13, 257:14-19.

38 Daylong Decl., Ex. M (Deposition of Kyle Johnson), at 126:24 — 127:11; Ex. N (Deposition of Jeremy Crick), at
124:16 — 125:4; Ex. O (Deposition of Craig Hallgren), at 25:11 — 16.
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4. Meineke Has No Control Nor Right to Control the Day-to-Day Operations of 4333.

While the Franchise Agreement requires Meineke’s franchisees to follow its contractual
System, Meineke has no authority or control over 4333’s day-to-day operations, and the
franchisee retains sole responsibility “for developing and operating your Center and for all
associated expenses.”® 1t is uncontroverted that, as 4333’s general manager, Kyle Johnson®
was responsible for 4333°s day-to-day operations, including:

e employee training;

e overseeing vehicle inspections;

e determining how the inspections were performed; and
e whether they were performed.*!

Kyle Johnson was the only individual present and on site at 4333 five to six days per
week who had the power and authority to require any employee or technician at 4333 to perform
any task, including the method and manner of conducting a courtesy inspection of a vehicle.*?

Johnson further assigned work to every technician and monitored the quality of the work
that the technicians performed.** According to 4333 employee Jeremy Crick—Johnson or the
shop foreman, another 4333 employee—would watch him perform inspections and repairs
frequently.

Q: [D]uring the time that you worked for 4333, was your quality of work
monitored by anyone?
A: Kyle Johnson and my . . . shop foreman.

3 See Pollack Decl., Ex. B at §§2.1, 4.2.

#0 Mr. Johnson has been employed at 4333 location since 2009/2010, and was a general manager of that location
prior to MCCC Group’s acquisition of the franchisee location. See Daylong Decl., Ex. H, at 18:19 — 20:6.

1 Daylong Decl., Ex. K, at 248:20 —249:8, 260:24 — 261:15, 263:18 — 264:10; Ex. M, at 82:14 - 22.

“2 Daylong Decl., Ex. G, at 202:7 — 13; Ex. M, at 150:16 — 22.

4 See Daylong Decl., Ex. N, at 46:25 — 50:12; Ex. O, at 29:19 — 23; 32:8 —33:5; 61:5 — 10.
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