(1 of 18)
Case: 21-35126, 02/11/2022, 1D: 12367312, DktEntry: 86-1, Page 1 of 14

FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT
LEEANA LARA, on behalf of No. 21-35126
themselves and all others similarly
situated; CAMERON LUNDQUIST, D.C. No.
Plaintiffs-Appellants, 3:18-cv-05301-
RJB
V.
FIRST NATIONAL INSURANCE OPINION

COMPANY OF AMERICA, a New
Hampshire Corporation; LM
GENERAL INSURANCE COMPANY;
CCC INTELLIGENT SOLUTIONS INC.,
Defendants-Appellees.

Appeal from the United States District Court
for the Western District of Washington
Robert J. Bryan, District Judge, Presiding

Argued and Submitted January 10, 2022
San Francisco, California

Filed February 11, 2022

Before: Ronald M. Gould, Mark J. Bennett, and
Ryan D. Nelson, Circuit Judges.

Opinion by Judge R. Nelson



(2 of 18)
Case: 21-35126, 02/11/2022, 1D: 12367312, DktEntry: 86-1, Page 2 of 14

2 LARA V. FIRST NAT’L INS. CO. OF AMERICA

SUMMARY"

Class Action

The panel affirmed the district court’s decision declining
to certify a proposed damages class in an auto insurance
diversity action.

Plaintiffs sued Liberty Mutual, an auto insurer, and CCC
Intelligent Solutions, a company that Liberty works with to
help it develop its valuations. Liberty’s valuation method
uses a report about the value of “comparable vehicles,”
provided by CCC. To account for the difference between the
average car owned by a private person and the cars for sale
at dealerships, CCC reduces a totaled car’s valuation.
Plaintiffs’ vehicles were totaled, and Liberty valued them in
part with the disputed downward condition adjustment.

Plaintiffs alleged that Liberty breached its contracts with
its insureds and that both companies violated Washington’s
unfair trade practices law and committed civil conspiracy.
The district court declined to certify the proposed class
because individual questions predominated over common
questions and individualized trials were superior to a class
action.

The panel held that the district court did not abuse its
discretion in finding that the predominance and superiority
requirements for certifying a class action were not satisfied.
First, the district court did not abuse its discretion in finding
that common questions did not predominate. Whether

* This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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Liberty and CCC’s condition adjustment violates the
Washington state regulations is a common question. But to
show liability for breach of contract or unfair trade practices,
plaintiffs must show an injury. To show an injury will
require an individualized determination for each plaintiff.
Hence, the district court did not abuse its discretion in
finding that those individualized determinations
predominate over the common questions. Second, the
district court’s finding of no superiority was not an abuse of
discretion for the same reason. A class action here would
involve adjudicating issues specific to each class member’s
claim, and that would be unmanageable. Individual trials
would be a better way to adjudicate those issues.
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OPINION
R. NELSON, Circuit Judge:

In this auto insurance suit, the district court declined to
certify a proposed damages class because it held both that
individual questions predominated over common questions
and that individualized trials were superior to a class action.
Because neither holding was an abuse of discretion, we
affirm.

I

This case is about how auto insurance companies value
totaled vehicles. Plaintiffs Leeana Lara and Cameron
Lundquist sued both Liberty Mutual,! an auto insurer, and
CCC Intelligent Solutions, a company that Liberty works
with to help it develop its valuations. Plaintiffs allege that
Liberty breached its contracts with its insureds and that both
companies violated Washington’s unfair trade practices law

! Defendants First National Insurance Company of America and LM
General Insurance Company are part of the “Liberty Mutual umbrella”
of insurance companies. The parties call those two “Liberty,” so we do,
too.
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and committed civil conspiracy.? Plaintiffs’ claims and this
appeal depend on the details of Liberty’s valuation process.

A

A car is “totaled” when it makes more sense to salvage
the car than to fix it. When that happens, the insurance
company has to figure out how much the car was worth
before the accident, so it knows how much to pay the
insured. In Washington, the insurer only has to pay the
“actual cash value” of the car—the “fair market value.”
Wash. Admin. Code § 284-30-320(1). Paying the actual
cash value requires the insurer to figure out how much the
car would have been sold for before the accident. Looking
at the car after the accident doesn’t always indicate its worth
before, so Liberty values the totaled car with a multi-step
process involving a separate company (CCC, the other
defendant).

Liberty’s method uses a report about the value of
“comparable vehicles,” provided by CCC. To start, a
Liberty adjuster inspects the car and then tells CCC about it.
CCC then prepares a valuation report. It makes that report
using a database of cars at dealerships all around the country.
Essentially CCC’s business is that it tracks car sales: it goes
to dealerships all over, inspects cars, and tracks their sales.
Then, when an insurer like Liberty contacts it about a car, it
prepares a valuation report. It starts with the value of
comparable cars—other cars that are a similar make and
model, are in similar condition, and have similar features. It
then adjusts from that price to better estimate the value of the

2 The civil conspiracy claim derives from the deceptive trade
practices claim. See W. G. Platts, Inc. v. Platts, 438 P.2d 867 (Wash.
1968).
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totaled car. For example, if the totaled car had fancy after-
market features, then CCC would adjust the price up.

One adjustment in particular is at the core of this case.
Used cars for sale at dealerships are usually in pretty good
condition: the dealerships don’t sell them otherwise, and
CCC doesn’t use dealerships that sell bad cars. To account
for the difference between the average car owned by a
private person and the cars for sale at dealerships, CCC thus
reduces the totaled car’s valuation. But CCC also looks at
the actual pre-accident condition of the totaled car. If it was
in great condition, then CCC reverses the negative
adjustment and sometimes even applies a positive
adjustment. As we discuss below, Plaintiffs’ theory of the
case is that Liberty violates Washington’s insurance
regulations by not itemizing or explaining this downward
“condition adjustment,” which makes it impossible to verify.
Wash. Admin. Code § 284-30-320(3).

Once CCC finishes its report, it sends it to Liberty. A
Liberty adjuster then reads it and makes an offer to the
insured. The offer is usually but not always based on the
CCC report. (The adjuster can also use other sources or
make a higher offer based on “goodwill” or as an attempt to
end negotiations.) Ifthe insured accepts the offer, then that’s
the end of it. But if the parties can’t agree, then either one
can request an appraisal, a process which is provided for in
the insurance contract. Each party would then hire an
appraiser who appraises the car. If they agree, then their
valuation is binding. If they disagree, then they select
together a neutral umpire, and the valuation that any two of
the three agree to, is binding.
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B

Lara and Lundquist’s vehicles were totaled, and Liberty
valued them in part with the disputed downward condition
adjustment.® Lara and Lundquist then sued Liberty and
CCC, arguing that they didn’t follow Washington state
insurance regulations. More specifically, the regulations
require the insurers to itemize the deductions or additions
that they make, and that these adjustments be appropriate.
Wash. Admin. Code § 284-30-320(3). Because these
regulations are enforced by the Washington insurance
commissioner, Wash. Rev. Code § 48.30.010(5)—(6), and do
not create a private cause of action, Plaintiffs couldn’t sue
Liberty and CCC directly for violating them, so instead, they
sued Liberty for breach of contract and both companies for
unfair trade practices, see Wash. Rev. Code § 19.86.090, and
civil conspiracy.

Liberty moved to dismiss the case, but the district court
declined, holding that the relevant regulation did apply to the
adjustments and that Plaintiffs had plausibly alleged their
claims. Plaintiffs then asked the district court to certify a
class of all people whose valuations included the disputed
adjustment.

To certify any class requires numerosity, commonality,
typicality, and adequacy. Fed. R. Civ. P. 23(a). And to
certify a damages class, like this one, plaintiffs must also
show that common questions predominate over individual
ones and that a class action is the superior method of

3 Because we decline to reach whether Lara and Lundquist’s claims
are typical under Federal Rule of Civil Procedure 23(a)(3), we do not
recount the facts of their individual valuations.
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resolving the dispute. Fed. R. Civ. P. 23(b)(3); Amgen Inc.
v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455, 460 (2013).

The district court declined to certify the class, agreeing
with Plaintiffs that the named plaintiffs were typical but
agreeing with Defendants that there was no predominance or
superiority. A motions panel of this Court granted
permission to appeal. See Fed. R. Civ. P. 23(f).

II

We review the district court’s denial of class certification
for abuse of discretion. Pulaski & Middleman, LLC v.
Google, Inc., 802 F.3d 979, 984 (9th Cir. 2015). But the
district court never has discretion to get the law wrong.
Hawkins v. Comparet-Cassani, 251 F.3d 1230, 1237 (9th
Cir. 2001). Ifthe district court gets the law right and “mulls
the correct mix of factors,” then we can only reverse if it
“makes a clear error of judgment in assaying them.” Ruiz
Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1132 (9th
Cir. 2016) (cleaned up).

III
A

Federal Rule of Civil Procedure 23(b)(3) only allows
damages class actions if “the court finds that the questions
of law or fact common to class members predominate over
any questions affecting only individual members.” “The
predominance inquiry tests whether proposed classes are
sufficiently cohesive to warrant adjudication by
representation.” Tyson Foods, Inc. v. Bouaphakeo, 577 U.S.
442, 453 (2016) (quoting Amchem Prods., Inc. v. Windsor,
521 U.S. 591, 623 (1997)) (internal quotation marks
omitted). “An individual question is one where ‘members of
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a proposed class will need to present evidence that varies
from member to member,” while a common question is one
where ‘the same evidence will suffice for each member to
make a prima facie showing [or] the issue is susceptible to
generalized, class-wide proof.”” [Id. (alteration in original)
(quoting 2 W. Rubenstein, Newberg on Class Actions § 4:50
at 196-97 (5th ed. 2012)). The predominance inquiry “asks
whether the common, aggregation-enabling, issues in the
case are more prevalent or important than the non-common,
aggregation-defeating, individual issues.” Id. (quoting
Rubenstein, supra, § 4:49 at 195-96). If the central issues
in the case are common and predominate, then a damages
class action can be permissible even if some other issues like
damages will have to be tried individually. /d. (quoting
7AA C. Wright, A. Miller, & M. Kane, Federal Practice and
Procedure § 1778 at 123-24 (3d ed. 2005)).

Federal Rule of Civil Procedure 23(b)(3) also only
allows damages classes if the district court finds “that a class
action is superior to other available methods for fairly and
efficiently adjudicating the controversy.” Whether a class
action will be manageable “is, by . .. far, the most critical
concern in determining whether a class action is a superior
means of adjudication.” 2 W. Rubenstein, Newberg on Class
Actions § 4.72 (5th ed. Supp. 2021).

B

The district court did not abuse its discretion in finding
that the predominance and superiority requirements were not
satisfied.

1

First, the district court did not abuse its discretion in
finding that common questions do not predominate.
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Whether Liberty and CCC’s condition adjustment violates
the Washington state regulations is a common question. But
to show liability for breach of contract or unfair trade
practices, Plaintiffs must also show an injury. And to show
an injury will require an individualized determination for
each plaintiff. The district court did not abuse its discretion
in finding that those individualized determinations
predominate over the common questions.

To win on the merits of breach of contract, plaintiffs
must show that “the breach proximately causes damage to
the [plaintiff].” C 1031 Props., Inc. v. First Am. Title Ins.
Co., 301 P.3d 500, 503 (Wash. Ct. App. 2013). The unfair
trade practices claim is similar: it requires proof that a
plaintiff as “injured in his . . . business or property.” Wash.
Rev. Code § 19.86.090. Because Liberty only owed each
putative class member the actual cash value of his or her car,
if a putative class member was given that amount or more,
then he or she cannot win on the merits. But figuring out
whether each individual putative class member was harmed
would involve an inquiry specific to that person. More
particularly, it would involve looking into the actual pre-
accident value of the car and then comparing that with what
each person was offered, to see if the offer was less than the
actual value. Because this would be an involved inquiry for
each person, common questions do not predominate.

Some examples of potential class members help show
why the district court did not abuse its discretion. First, this
class could include a plaintiff whose car was valued using
the CCC report with the disputed condition adjustment, and
for whom Liberty used CCC’s estimate without making any
further adjustments. Even for that plaintiff, the district court
would have to look into the actual value of the car, to see if
there was an injury. Second, the class could also include a
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plaintiff for whom Liberty used the CCC report with the
disputed condition adjustment but ultimately gave a higher
offer, either because of an upward adjustment or just as part
of negotiations. This plaintiff’s case would demand even
more of an individualized inquiry. Finally, this class could
also include a plaintiff who at first received the CCC report
but whose car was valued with an appraisal. This plaintiff’s
case would also demand an individualized inquiry.

Plaintiffs have several responses to this reasoning. First,
they say that this forces them to “prove two breaches”—the
violation of the regulation and then a second breach of actual
underpayment. It’s true that the district court’s order seems
to say that Plaintiffs must show both a failure to itemize and
an inappropriate amount just to show a violation of the
regulation.  But whether the district court properly
interpreted the regulation makes no difference here. Even if
the district court was mistaken, and a regulatory violation
requires only proof of failure to itemize or a deduction in an
inappropriate amount, still, only the Washington insurance
commissioner can prosecute violations of the regulation.
Wash. Rev. Code § 48.30.010(5)—(6). A violation of the
regulation isn’t a breach.* Breach of contract requires not
just a violation of the terms of the contract but also an injury.
C 1031 Props., 301 P.3d at 503. Plaintiffs’ unfair trade
practices claim also requires an injury. Wash. Rev. Code
§ 19.86.090. 1It’s proof of these injuries that will be
individualized.

4 Plaintiffs argue that the regulations are incorporated into the
contract and thus a violation of the regulation is a violation of the
contract. Defendants contest that Plaintiffs’ claims set out violations of
the regulations. But at this stage, this dispute doesn’t matter: even if a
violation of the regulations is a breach of the contract, Plaintiffs still have
to show harm.
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Second, Plaintiffs respond that these individualized
issues of harm are “damages issues” that can be tried
separately. But that’s not right either: if there’s no injury,
then the breach of contract and unfair trade practices claims
must fail. That’s not a damages issue; that’s a merits issue.

On this point, Plaintiffs respond that the only possible
definition of “actual cash value” in the regulations is the
value given by the prescribed process, and thus that the
injury for each plaintiff is the amount of the condition
adjustment. But that’s still not right. If the condition
adjustment was applied for a plaintiff but then that plaintiff
still got an amount equal to what he or she would have gotten
if the adjustment was not applied (or more than that), then
there was no breach of contract because there was no injury.
And this could easily have happened: CCC or Liberty could
have adjusted the value back up, Liberty could have made a
higher offer, or the parties could have done appraisals.
Liberty is correct to say that on this point, Plaintiffs
essentially ask for a strict liability remedy which is not
provided by their causes of action.

Third, Plaintiffs say that even if proof of individual
injuries is required, the amount of the deduction would still
be “relevant . . . evidence” in that inquiry. That’s true, but
it’s also beside the point. Some relevant evidence could be
in common, but much of it wouldn’t be, and that’s why the
district court didn’t abuse its discretion in finding that
individual questions predominate.

Fourth, Plaintiffs point to Achziger v. IDS Prop. Cas. Ins.
Co., 772 F. App’x 416 (9th Cir. 2019), to argue that we
reversed a district court for not finding predominance in
similar circumstances. But on top of being unpublished,
Achziger does not apply because it did not involve any sort
of individualized determinations. ~While the condition
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adjustment here is applied across the board, other
compensating adjustments and the ultimate valuation are
made individually. And it’s those other things that would
require more individualized inquiries here.

Plaintiffs finally resort to calling Defendants’
adjustments “illegal.” But that’s an argument for the
Washington insurance commissioner, the official who could
prosecute this kind of alleged violation. Lara brought this
argument to the commissioner, and that office has chosen not
to pursue the case. Because the regulations do not provide a
private cause of action, Plaintiffs instead sued Liberty and
CCC for breach of contract and unfair trade practices. Those
causes of action require proof of an injury, and so the district
court was correct to apply “the old basketball phrase, ‘no
harm, no foul.”” If there was no injury, then there was no
breach of contract or unfair trade practice. And because
figuring out whether each plaintiff was injured would be an
individualized process, the district court did not abuse its
discretion in finding that individual questions predominated.

2

Second, the district court’s finding of no superiority was
not an abuse of discretion for the same reason. A class action
here would involve adjudicating issues specific to each class
member’s claim, and that would be unmanageable.
Individual trials would be a better way to adjudicate those
issues. The district court’s finding of no superiority was thus
not an abuse of discretion.

IV

The district court did not abuse its discretion in
concluding that individual questions predominate over
common ones, or that individual trials would be superior to
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a class action. We need not reach Defendants’ remaining
arguments. The district court’s order is AFFIRMED.
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Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2021 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

A petition for rehearing may be filed within 14 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being
challenged.

A response, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2021 2
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. The petition or response must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send an email or letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Maria Evangelista (maria.b.evangelista@tr.com));
> and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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Instructions for this form: http.//www.ca9.uscourts.gov/forms/forml1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “‘s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief: Answering
Brief; Ist, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / $
Appeal from Bankruptcy Appellate Panel Docket Fee

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500, Cost per Page: 3.10 (or actual cost IF less than $.10);

TOTAL: 4x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov
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