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i

! Plain:iffs, Jarrett McGilloway (hereafter “MEGilloway”) and Linda Estrella (hereafter
b

|Estrella”)(collectively, “Plaintiffs) hereby bring this action on behalf of themselves and all others

4

similarly sitvated, against Defendant, Safety Insurance Cbmpany (hereafter "Safety" or “Defendant™) to
|

1ecover damages for themselves and the Class, as defined herein, arising from Safety’s willful and

(

!
ltnowing unlawful practice and policy of refusing and faﬂing to tender amounts to third-party claimants

|
| 1
or diminuticn in value damages to their automobiles, in:violation of Massachusetts Law
| .

THE PARTIES

t

{

|

'Plaintiff, Jarrett McGilloway, is a resident of Danvers, Massachusetts
Plaintiff, Linda Estrella, is a resident of Beverly, Massachusetts

l@Defendziu it, Safety Insurance Company, is an msurancc company with a principal office located in

oe———
H .

|
| Boston, Massachusetts and a registered agent located at 155 Federal Street, Suite 700, Boston

.
Massachusetts. At all relevant times hereto, Safety was in the business of providing professional and
1
1




14.
o

personal insurance to individual consumers throughout Massachusetts.

MCGILLOWAY’S FACTUAL ALLEGATIONS
b
On August 20, 2016, McGilloway’s 2013 Jeep Grand Cherokee Laredo was involved in an accident

I
involving a Safety insured, Ultimate Parking, LLC.

The August 20, 2016, collision caused McGilloway’s vehicle to sustain property damage.

At the time of the motor vehicle collision Ultimate Parking, LLC was insured under a policy of

i

insurance issued by Safety, which included indemﬂity benefits available to pay for third-party

property clamage.

McGillov'ay made a demand for payment to Safety in relation to his property damage claim against

L
Safety’s iasured.

McGillovray submitted to Safety all information necessary for Safety to fully adjust McGilloway’s
property «lamage claim.

IIVIcGillov ray submitted to Safety all information necessary for Safety to fully adjust McGilloway’s
1

property Jamage claim, including information sufficient to determine the proper compensation for
|

the diminished value of McGilloway’s vehicle.

ISafety determined that its insured was liable for the damage to McGilloway’s vehicle.

. Safety adjusted/processed McGilloway’s third-party é:laim.
. Safety examined and appraised McGilloway’s vehiclie.

, ]
42. Safety assessed the damages suffered by McGilloway’s vehicle.

. McGillowvay cooperated with and complied with all requests made by Safety in connection with

;McGillo‘ivay’s claim. !
. |
: !
Safety cdllected, retained and stored all information hecessary to fully adjust McGilloway’s claim.
[ ;‘ ]
i




. A vehicle that has been involved in a collision and has suffered damage (even if subsequently

repaired) [s worth less in the resale market than a comparable vehicle that has not suffered such

damage. |

. "JI‘he conczpt of a damaged and repaired vehicle being worth less than a non-damaged vehicle is

!
known as diminished value.

. Inherent ['iminished Value damage (“IDV?™) is an aspect of a property damage claim that an insurer

must adju;t upon presentment of a claim. !

. Safety wus required to tender/pay to McGilloway 'monies for all property damage caused to

McGillow ay’s vehicle as a result of its insured’s liability.

i

. E‘;afety wa s required to tender/pay, on behalf of its insu;e'd, all sums the insured would become legally

obligated ‘o tender/pay as damages for destruction of property, including diminution in value, caused

by the col lision. !

I
. Safety wes required to tender/pay to McGilloway for all damages suffered by McGilloway due to

|
Safety’s insured’s negligent acts. |
|

1. Safety wes required to tender/pay all damages suffered by McGilloway due to Safety’s insured’s

negligent acts that are recoverable under the terms and provisions of the insurance policy provided

by Safety to it’s insured(s).

. Safety wes required to tender/pay McGilloway for the diminution in value of his vehicle under

|
Massachusetts statutory and/or regulatory law. '

. Safety wes required to tender/pay McGilloway for the diminution in value of his vehicle under the

provision:; of the policy it issued to its insured.

. Safety was required to tender/pay McGilloway for lthie diminution in value of his vehicle under

I 1
Massachusetts common-law. |
|




1 i

5. Safety acczpted its liability to perform and make third-party property damage claims payments under

the policy' of insurance issued to its liable insured.

. Safety paid McGilloway an amount purportedly in fullI consideration for the damages suffered by

i

" McGilloway’s vehicle in the amount of $5,717.78.

28.

2.

. Safety’s ti:nder to McGilloway did not include any consideration for the diminution in value his
, :

vehicle suffered as a result of the August 20, 2016 collision.

]jue to th: subject collision, McGilloway’s vehicle is now worth less in the resale market than a
comparab e vehicle that has not suffered such damage from a collision.

IDV is calculated as the difference between the market value of an automobile immediately before a

collision, and its market value after a collision and repair.

. Safety was required to pay McGilloway damages for the diminution in value to his vehicle.
b

. Safety wes required to pay McGilloway damages f011 the diminution in value to his vehicle at the

time Safe'y paid for the damage and repairs.

. Safety had and has all information necessary for Safe'tly to fully adjust McGilloway’s IDV property

damage c aim.

. $afety pu ;posefully concealed the diminution in value damage from McGilloway.

. Safety purposefully refused to pay McGilloway diminution in value despite its reasonably clear

|
liability to make payments for the same.

- Safety failed to tender/pay McGilloway the diminution in value his vehicle suffered.

|

. Safety viclated Massachusetts law by failing to determine and/or tender diminution in value damages

owed to McGilloway.

- Safety viplated the terms of the policy issued to its!insured by failing to determine and/or tender

diminutidp in value damages owed to McGilloway. | ‘




|
. Safety’s acts and omissions as outlined herein were committed willfully, knowingly and in bad faith.

- Safety has engaged in substantially similar single course of conduct, failing to determine and tender

|

! - '
diminutiori in value damages, with respect to numerous similarly situated individuals. ,

|

. Safety acczpted its liability to perform and make third-party property damage claims payments to all

putative Class Members as defined herein.

. Safety acczpted its liability to perform and make third-party property damage claims payments to all

putative Class Members under the terms of its policies issued to its insureds when it paid a portion

of the projerty damage claim to said putative Class Members.

. Safety harl, and has, all information necessary for Safety to fully adjust Class Member's IDV

property damage claims. |
|

. Safety has engaged in substantially similar violations of Massachusetts law as described herein with

réspect to numerous similarly situated individuals.
|

. Safety has engaged in substantially similar violations of its insurance policies as described herein

with respect to numerous similarly situated individuals.

4]

afety fails to pay/tender diminution in value damages to third-party claimants even after it
|

dletermine.l; that its insureds are liable for damages to the vehicles of the third-party claimants.

> Tihe Massuchusetts Supreme Judicial Court affirmed th:at third-party IDV damages are payable under

I
P?n 4 of the Standard Massachusetts Automobile Policy in McGilloway v. Safety Ins. Co., 488 Mass.

610 (2021).

. Safety is row estopped from denying payments under its subject insureds’ policies, as it has already

begun per;ormance under the same. ' :
h




acceptance: of liability for the underlying collisions 'as evidenced by partial property damage

payments under its insureds Policies.

4. Slafety’s li 1bility for the subject property damage payments became absolute when the subject losses

' occurred.

. Séfety’s liability for the subject IDV payments became absolute when the subject losses occurred.

. S:afety’s Lability for the subject IDV payments became absolute when Safety began to make
piayments under the subject polices to McGilloway and every putative Class Member.

2. r% judgme 1t against Safety’s insureds was not a condition precedent required for liability to have

bleen imputed upon Safety under the subject Policies qf its insureds.

3. Safety putposefully refused to pay McGilloway and t:he putative Class the fair market value of the

diminution in value their vehicles sustained despite reasonably clear liability to make payments for

tl?e same.

. McGilloway and other similarly situated individuals have been harmed and damaged by Safety’s

!

claims set lement practices as described herein, including, but not limited to: monies owed to third-
!

piarty clairants for diminution in value to their vehicles (with interest thereon).

|
ESTRELLA’S FACTUAL ALLEGATIONS
|
2. Estrella repeats and re-alleges the allegations set forthiabove.
On Februery 15, 2017, Estrella’s 2015 Chevy Impala Limited (“Estrella’s Vehicle™) was involved in

acollision involving Nicholas Farmer, an individual insured with Safety.

/. At the tim of the motor vehicle collision Nicholas Farmer was insured under a policy of insurance

issued by Efl;afety, which included indemmnity benefits av'ai!lable to pay for third-party property damage.




I5I g-

.E‘;strella cooperated with, and complied with, all reqt

5({.

|
!
|
| |
As a resu.t of the collision, Estrella asserted a third-party property damage claim against Safety’s

insured. ||
|

9. The clairt, submitted to Safety contained all information necessary for Safety to fully adjust the

property camage claim, including the computation of damages in consideration for the diminished
] 1]

! |
value of Estrella’s Vehicle. .

i
. Safety det>rmined that its insured was liable for the damage to Estrella’s Vehicle.

. At the time Safety determined her vehicle was repairable, Safety had all the information necessary

t? evaluati: Estrella’s diminution of value claim.

lests made by Safety in connection with her
i |

|

c}aim.
il

. S:afety collected, retained and stored all information hécessary for Safety to fully adj?ust Estrella’s

o |
claim. I

k. Safety way required to tender/pay to Estrella monies for all property damage to Estrella’s vehicle as

ajresult of its insured’s liability.

. Safety was required to tender/pay, on behalf of its insurled, all sums the insured would become legally

obligated to tender/pay as damages for destruction of p'roperty, including diminution in value, caused
by the collision.

Safety was required to tender/pay to Estrella for all dlamages suffered by Estrella’s vehicle due to

| Safety’s insured’s acts. !

i|. Safety was required to tender/pay all damages suffered by Estrella due to Safety’s insured acts that
I 1]

are recovefable under the terms and provisions of the insurance policy provided by Safety to it’s

insured(s).




0

).

6:?. Slafety wes required to tender/pay Estrella for the| diminution in value of her vehicle under

|
Massachuietts statutory and/or regulatory law.

. Safety was required to tender/pay Estrella for the dliminution in value of her vehicle under the
pirovisions of the policy it issued to its insured. |
S?afety wes required to tender/pay Estrella for the:i diminution in value of her vehicle under
Massachu:ietts common-law. l
éafety failed and refused to make any equitable offer! in relation to the diminution in value portion
of Estrell:v’s third-party property damage claim. i '
. (;)n Septeinber 26, 2017, Estrella’s attorney forwarde& a demand for the diminution in value that her
\Irehicle suffered as a result of Safety’s insured’s negligence.
|
. Despite rc:asonably clear liability for the inherent diminished value Estrella’s Vehicle sustained, on
(i)ctober 16, 2017, Safety responded with an inequital:?le counteroffer.
. Si;fety was required to pay Estrella damages for the dirlninution in value to her vehicle..
. Safety was required to pay Estrella damages for the dliminution in value to her vehicle at the time
STfety pays for the damage and repairs. i
. Séifety fail :d to pay Estrella damages for the diminutil‘on in value to her vehicle at the time Safety
paid for thi: repairs. |
. Safety purposefully cc;ncealed the diminution in value Idamagf: from Estrella.
. Safety purposefully refused to pay Estrella an equitz|1ble amount of diminution in value despite

reasonably clear liability to make payments for the same.
i

. Safety failc'id to tender/pay Estrella the diminution in value her vehicle suffered.

. Safety viélﬁatéd Massachusetts law by failing to determim:e and/or tender diminution in value damages

owed to Es'ltrella.




. Safety violated the terms of the policy issued to its insured by failing to determine and/or tender

d..minutiox'i in value damages owed to Estrella.

. Safety’s aots and omissions as outlined herein were corllnmitted willfully, knowingly and in bad faith.

N Slafety has engaged in a substantially similar single course of conduct in failing to determine and/or

1 |
tender diminution in value damages, with respect to numerous similarly situated individuals.

84, S:afety has engaged in substantially similar violations of Massachusetts law as described herein with

8

on
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g
1

90!

respect to .lumerous similarly situated individuals.

5. Safety has engaged in substantially similar violations, of its insurance policies as described herein

| |
with respe:t to numerous similarly situated individualsrl.

e Sétfety fails to pay/tender to third-party claimants’ diminution in value damages even after it

détermines that its insured is liable for damages to the vehicle of the third-party claimant.

7. Estrella and other similarly situated individuals have b:een harmed and damaged by Safety’s claims

settlement practices as described herein, including but not limited to: monies owed to third-party

claimants {or diminution in value to their vehicles (with interest thereon).

CLASS ALLEGATIONS

. Plaintiffs, on behalf of themselves and others similarly situated, bring this action as a class action in

accordance with Massachusetts Rule of Civil Procedur:e 23 and M.G.L. c. 93A.

|
. At all times relevant hereto, Safety was engaged in trade and/or commerce as defined by M.G.L. c.

! 93A.

On or about March 4, 2022, Estrella and McGilloway, through Counsel, sent Safety the requisite

M.G.L. c. 934, § 9(3) class-wide demand. l
- l
|

i | |

' I ‘
]
I




1 l 1
91. Estrella’s M.G.L. ¢. 93A, § 9(3) class-wide demand sought relief for Estrella, McGilloway, and all

i

1

99

other simiarly situated third-party property damage claimants for whom Safety failed to determine

and tender equitable diminution in value damages.

I? On or about March 29, 2022, Safety, through counsell, responded to Estrella’s and McGilloway’s
i | ML.G.L.c. 93A, § 9(3) class-wide demand.
|
i, Safety’s response to the M.G.L. c. 93A, § 9(3) class-wide demand was unreasonable.

94. Safety’s response to the M.G.L. ¢. 93A, § 9(3) class-wide demand was made in bad faith.

‘. Safety was required to pay Plaintiffs and the putative Class equitable damages for the diminution in

value to their vehicles at the same time it makes paymfent on the repair costs portion of the property
' L]

damage c¢liiim. |

(. Safety was required to tender/pay Plaintiffs and the put%ltive Class for the diminution in value of their

th!e repair ¢osts portion of their property damage claimfs.
|

I
|
I
[
|
!
|
‘ vehicles under Massachusetts statutory and/or regulatory law at the same time it made payment on
1 |
|
i |

i 1
" vehicles under Massachusetts common-law at the same time it made payment on the repair costs
e : ] [

| p(i)rtlon of “heir property damage claims. '
|

9. Saltfety was required to tender/pay Plaintiffs and the putative Class for the diminution in value of their

vehicles ur der the policies issued to its insureds at the same time it made payment on the repair costs
|

portion of iheir property damage claims. i

. Safety failed to tender/pay Plaintiffs and the putative Class for the diminution in value their vehicles

suffered. |

DQ. Safety has|a business practice wherein it purposefully re;:fused to pay diminution in value damages

|
despite reatonably clear liability to make payments for'the same.




||

1C1. Safety ha:, a business practice of failing to tender diminution in value damages.

I I
162. Siafety haj; a business practice of knowingly and intcrltionally utilizing a method to evaluate and

! qluantify ¢iminution in value damages that are less thanithe actual diminution in value damages.
' |

1 1
103. Safety ha: a business practice of refusing to offer or offering significantly less than the diminution
1 .

" in value d images suffered by class members.

do
104.Safety has a business practice of knowingly and intentionally failing to offer class members’
| 1

I . .
! dlamages ¢nd/or compensation for diminution in value.

| i
105. Safety has a business practice of requiring that claimants to make a separate demand, in addition to
| the propety damage claim, for diminution in valie damages before extending any offers of

. settlement to class members for the diminution in vaIuFe‘damages.

105. Safety violated Massachusetts [aw by failing to determine and tender diminution in value damages

I
! | owed to P aintiffs and the putative Class as required by law. .
b |

107.
o

+ diminution in value damages owed to Plaintiffs and the putative Class.
|

10:3. Safety’s ac:its and omissions as outlined herein were committed willfully, knowingly and in bad faith.

wn

afety violated the terms of the policies issued to its insureds by failing to determine and tender

| | '
109. Plaintiffs ¢ nd the putative Class include: i

|
All incividual third-party claimants who: '

A. SuTered a property damage loss as a result of 4 Safety Insured or Safety Insured vehicle
drier;

B. Safety determined that its insured (or insured vehicle driver) was/were legally liable for the
prcperty damage loss to the claimant’s automobile;

C. Safety has already paid the third-party property'l damage claim, either to the claimant, the
repair shop or subrogating insurer (or other person or entity);

D. The claimant vehicle suffered structural damage !as a result of the collision, and/or the cost
to 1epair the claimant vehicle was in an amount in excess of $500.00; and

I E. Safzty has not paid said claimant IDV damages associated with the subject loss.




E::cluded from the Class: All individuals wh!o presently have a civil action pending
against Safety regarding the subject dispute (excepting the Plaintiffs) or possessed a leased
vehicle at the time of the subject collision. |

l|0. The members of the putative Class are so numenllo us that joinder of all members would be

! i"npractic: ible.

1111. The members of the putative Class are readily ascertainable, as Safety collects, maintains and stores
. all information related to third-party property damage claims that Safety receives.

11;2.13§1aintiffs * claims are typical of the claims of other members of the putative Class, as all members of
| .

. the putative Class have been similarly affected by Saféty’s unlawful single course of conduct arising
under uniorm contracts; failure to tender and/or pa},!r diminution in value damages on third-party

property damage claims.

113. Plaintiffs’ will fairly and adequately protect the interests of the putative Class and are represented by

! . counsel ex perienced in complex class action litigation
! .

(I
114.Common juestions of law and fact exist and predominate over any questions of law or fact which
o
o
: nilay affeci only individual putative Class Members. Common questions of law and fact include:
| Al Whet 1er Safety’s failure to assess, evaluate, tender and/or pay diminution in value
dama zes on third-party claims constitutes a violation of, infer alia: M.G.L. c. 93A,
. § 2; MLG.L. c. 176D, § 3(9)(c); M.G.L. c. 176D, §|3(9)(d); and/or M.G.L.c. 176D,
l § 3(9.(n), and if so whether such acts were committed willfully and/or knowingly;

| B. Whether Safety’s failure to tender and/or pay diminution in value damages to
third-arty property damage claimants violates its duoties under the terms of the
polici s it issued to its insureds;

C.  Whether Safety’s failure to tender and/or pay diminution in value damages to
third-party property damage claimants violates.other Massachusetts Statutory
and/or regulatory law;

| :
D. Whatlapplicable statute of limitations to be determined on any or all of the
I succersful causes of action;

E! Whether Safety should be permanently enjoined from continuing the practice
which is the subject matter of this civil action; and




|
E.  Wheiher Plaintiffs and/or the putative Class are entitled to damages, and if so the
prop&i:r measure of damages.

|
k] I |
1“-!5 1|& class action will cause an orderly and expeditious administration of the claims of the Class.

|
11'6.2} class action will foster economies of time, effort and expense to ensure uniformity of decisions,

presenting; the most efficient manner of adjudicating the claims set forth herein.

! COUNT 1
| BREACH OF CONTRACT

i (Plaintiffs and Class Members v. Safety)
|
|

117. Plaintiffs epeat and re-allege the allegations set forth above.

118. The policy- of insurance issued by Safety to Ultimate Parking, LLC, constituted a contract.

119. The policy’ of insurance issued by Safety to Nicholas Farmer, constituted a contract.

1:20.'1“;he policies of insurance issued by Safety to all insureds (against whom putative Class members
|

{ n’Lade prog erty damage claims) constitute contracts.

121. S]afety’s irsurance policies include an obligation to pay Plaintiffs and putative Class Members, when
: Safety’s ir sureds are found to be liable, the damages and amounts that a third-party claimant would

]

|

; i be legally zntitled to collect.

| |

1;222. Safety’s insurance policies include an obligation to pay Plaintiffs and putative Class Members, when
|

I
Safety’s irsureds are found to be liable, the damages and amounts that a third-party claimant would

| be legally :ntitled to collect, which includes diminution in value damages.
|
|
123}.IDV damage is an aspect of a property damage claim that an insurer must adjust upon presentment

of a claim.

|
|
IZ!-I-. IDV damaes are covered under Safety’s insured’s policies of insurance.

1 Zf[. Plaintiffs and Class Members were intended third-party beneficiaries of the insurance policies issued

. by Safety to its insureds (against whom putative Class members made property-damage claims).

|
! 13 [
|
1



126. Safety acepted its duty to perform under the subject policies of insurance when it made partial
o

property ¢ lamage payments to McGilloway, Estrella and all putative Class Members under the same.

i
| |
'1217. Safety’s partial payments to Plaintiffs and putative] Class Members constituted recognition that

| ‘ Plaintiffs and Class Members were the intended beneficiaries of the policies of insurance issued by
1

Safety to ts insureds.

128. Safety was required to pay diminution in value damages to Plaintiffs and putative Class Members in
A !
1 | !
| accordance with the terms of the policies issued to its insureds.

129.8afety dil not pay diminution in value damages to Plaintiffs and putative Class Members in
\’

accordance with the terms of the policies issued to its insureds.
\

i |
130. Safety’s failure to pay diminution in value damages to Plaintiffs and putative Class Members in

+ accordancz with the terms of the policies issued to its insureds constituted breach(es) of contract.

| | !

. Plaintiffs ind putative Class Members have suffered damages as a result of Safety’s breach(es) of

.

contract, including, but not necessarily limited to, all unpaid diminution in value damages, with
| 1

13

.
.

~ interest th:reon.

|
i WHEREFORE, Plaintiffs respectfully request that this Court enter Judgment against Safety
| forits brez ch(es) of contract and award damages to adéquately compensate Plaintiff and the putative

Class.

i COUNT 11
VIOLATIONS OF M.G.L. c. 93A
\ (Plaintiffs and Class Members v. Safety)

15‘2.P1aintiffs repeats and re-allege the allegations sct fortlh above.
|
133. Plaintiffs allege that the acts and omissions of Safety,as set forth herein, were committed willfully,

knowingl'y and/or in bad faith.

14




|

134.IDV dam: ge is an aspect of a property damage claim that an insurer must adjust uporll presentment

ofa cIaim'i: . :

|
|
|
1‘3_-5. Safety wa's required to pay Plaintiffs damages for the diminution in value to their vehicle as a result

{ f
| o‘f the sub ect collisions.

!
N .
136. Sllafety failed to tender to Plaintiffs and other putative Class Members the fair market value of the
|
|

diminution of value damages their vehicles sustained as a result of the negligent acts of Safety’s

|

nflsureds. :

13 7 S!afety has a business policy and practice of not adjusti?ng diminution in value claims when adjusting
| | third-party property damage claims, unless speciﬁc:ally demanded to do so by the third-party
' cliaimant.

1;3-3. R'equiring' that a third-party claimant make a separate..demand for the IDV aspect of their property

damage cl.iim is unfair and deceptive.

113"). Failing to determine diminution in value damages t(; third-party damage cIaimants; as set forth
N herein, is ¢n unfair and deceptive business practice.

l4l;).F ailing to ‘ender diminution in value damages to third-party damage claimants, as set forth herein,

| islan unfai; and deceptive business practice, |

141.Failing to determine diminution in value damages to third-party damage claimants, in accordance

with the rejuirements of its policies of insurance is an unfair and deceptive business practice.

a—y

42 Féiling to “ender diminution in value damages to third-party damage claimants, in accordance with
|

!
the requirements of its policies of insurance is an unfair and deceptive business practice.

143. As a resuli' of Safety’s failure to determine, and tender, the fair market value of the diminution of
value dam;ges suffered by Plaintiffs and the putative Class, Plaintiffs and putative Class Members
! '

have been yiamaged.

15




s a result of Safety’s failure to determine, and tender, diminution in value damages in connection

i
S
R, S

ith their, third-party property damage claims, Plaintiﬁ'ls and putative Class Members have suffered

amages, including but not limited to, the fair marketivalue of the diminution in value sustained by

S o PR

¢ subject vehicles, with interest thereon.

Q)

WHEREFORE, Plaintiffs respectfully request that this Court enter Judgment against Safety
fér its violations of M.G.L. ¢. 93A and award multiple damages, costs and attorlneys’ fees to

adequatel’ compensate Plaintiffs and the putative Claés.
COUNT Il
VIOLATIONS OF M.G.L. c. 93A
(For Violations of M.G.L. c: 176D, § 3(9)(c))
(Plaintiffs and Class Memilh_ers v. Safety)

I, |
145. Plaintiffs jepeat and re-allege the allegations set forth above. |

|
146. Plaintiffs ollege that the acts and omissions of Safety, as set forth herein, were committed willfully,

i
knowingly' and/or in bad faith. !
' ' |

147.IDV damezge is an aspect of a property damage claim that an insurer must adjust upon presentment

of a claim,
l 1

143. Pursuant 1o M.G.L. ¢. 176D, § 3(9)(c), Safcty was required, inter alia, to adopt and implement
| 1

| reasonable standards for the prompt investigation of claims arising under its insurancelpolicies.

' :

14, Safety fail :d to adopt and implement reasonable standards for the prompt investigation of all aspects
1

I of third-party property damages claims, including but not limited to, reasonably assessi;ng Plaintiffs’

|
|

11500, Refusing t5 proactively adjust the IDV aspect of a Property Damage Claim, once a property damage
i.

claim is made, violates M.G.L. c. 176D, § 3(9)(c).

and putative Class Members® respective IDV damages.

. i
I5.]. By failingrto adopt and implement reasonable standarrd's for the prompt investigation of all aspects

of Plaintif{s’ property damage claim, including the fair market value of the diminu:tion in value

1 16



damage tkeir vehicles sustained, Safety failed to tender Plaintiffs or the putative Class the fair market

value of the diminution in value damage that their vehicles sustained. I
1

I !
52.Safety’s a it and omissions as set forth herein constitll;lte violations of M.G.L. c. 176D' § 3(9)(c).

I
1|5{ 3.Asa resuli of Safety’s violations of M.G.L. c. 176D, § 3(9)(c) and M.G.L. c. 93A, § 2 (as set forth
l i hlerem) Plaintiffs and putative Class Members have been damaged. !

154. As a result of Safety’s violations of M.G.L. ¢. 176D, § 3(9)(c) and M.G.L.c. 93A, § 2 (as set forth

herein), Piaintiffs and putative Class Members have suffered damages, including but not limited to,

' the unpaic. fair market value of the diminution in value damage that their vehicles sustained, with

! I
. interest th :reon. ! '
! WHEREFORE, Plaintiffs respectfully requeslt that this Court enter Judgment égainst Safety
| |
i for its vinlations of M.G.L. ¢. 176D, § 3(9)(c) and M.G.L. c. 93A and award multi'ple damages,
: |

costs and attorneys’ fees to adequately compensate Plaintiffs and the Class.

COUNT IV,
VIOLATIONS OF M.G.L. c. 93A
(For Violations of M.G.L. ¢ 176D, § 3(9)(d))
. (Plaintiffs and Class Members v. Safety)
| 4
155. Plaintiffs 1epeats and re-allege the allegations set forth above.

155, Plaintitfs :lege that the acts and omissions of Safety, as set forth herein, were committed willfully,
|

knowingly and/or in bad faith. , |

. , :
' I
15'(. IDV damage is an aspect of a property damage claim ‘that an insurer must adjust upon presentment

' 1
of a claim. |

153. Pursuant th M.G.L. ¢. 176D, § 3(9)(d), Safety was not permitted to, inter alia, fail and/or refuse to
|
!
pay the subject claims without conducting a reason!able investigation based upon all available
1

. . I
information.




i
159.Bursuant 1o M.G.L. c. 176D, § 3(9)(d), Safety was not permitted to, inter alia, fail and/or refuse to

—B—

' pay Plainiiffs and Class Members third-party property damage claims, including the fair market

v’alue of 'the diminution in value damages that their vehicles sustained, without conducting a

|

| reasonabl: investigation based upon all available information.

]

|5
t

I
* 1 to Plaintiifs* and the putative Class’s diminution in value damages their vehicles sustained.

16:1. Requiring that a claimant make a separate or subsequc;ant demand for the IDV aspect of the property
damage c aim before conducting a reasonable investigation based upon all available information is
a violation of M.G.L. c. 176D, § 3(9)(d).

162. Safety’s acts and omissions as set forth herein constitiite violations of M.G.L. c. 176D, § 3(9)(d).

Fo

163. As a resu.t of Safety’s violations of M.G.L. ¢. 176D, § 3(9)(d) and M.G.L. c. 93A, § 2 (as set forth
3

‘ herein), Plaintiffs and putative Class Members have been damaged.

1(’:i4.As a resu t of Safety’s violations of M.G.L. ¢. 176D, § 3(9)(d) and M.G.L. c. 93A, § 2 (as set forth

i herein), Plaintiffs and putative Class Members have suffered damages, including but not limited to,
" the unpail fair market value of the diminution in value damage that their vehicles sustained, with
, interest tkereon. ,

‘ VWHEREFORE, Plaintiffs respectfully request that this Court enter Judgment:against Safety
!: for its violations of M.G.L. c. 176D, § 3(9)(d) and - M.G.L. c. 93A and award multiple damages,
|

I

costs and attorneys’ fees to adequately compensate Plaintiffs and the putative Class.

COUNT V
: VIOLATIONS OF M.G.L. ¢. 93A
! (For Violations of M.G.L. ¢. 176D, § 3(9)(n))
! (Plaintiffs and Class Members v. Safety)
| N -
1(15. Plaintiffs!:repeat and re-allege the allegations set forth above.

166. li)laintiffs allege that the acts and omissions of Safety, as set forth herein, were committed willfully,

18

i
|
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1

I

|
N
knowingl:- and/or in bad faith.

j oy

7. 1DV damz:lge is an aspect of a property damage claim that an insurer must adjust upon presentment

of a claim. '

afety was/is aware of its legal duty to pay Plaintiffsi and putative Class Members the fair market

o
oo
)

<l

alue of the diminution in value damages as part oﬁ their respective third-party property damage

cllaims. |

| 1
0, I\!/I.G.L. ¢. 176D, § 3(9)(n) mandates that it is an unfair claim settlement practice to fail “to provide
| |
p;romptly a reasonable explanation of the basis in the insurance policy in relation to the facts or
| ' i
applicable law for denjal of a claim or for the offer of'a compromise settlement.”

70. Safety failed to offer Plaintiffs and the Class the reasm}able compensation for the diminution in value
damages clue and owing; and further, did not provide émy reasonable explanation for the basis in the
insurance policy in relation to the facts or applicable law for its offer of a compromised settlement.

‘ I
71l. Safety’s ats and omissions as set forth herein constitute violations of M.G.L. ¢. 176D, § 3(9)(n).
|

72. As a result of Safety’s violations of M.G.L. c. 176D, I§ 3(9)(n) and M.G.L. ¢. 93A, § 2 (as set forth

herein), Plaintiffs and Class Members have been damaged.

|
78. As a resuli of Safety’s violations of M.G.L. ¢. 176D, § 3(9)(n) and M.G.L. c. 93A, § 2 (as set forth

herein), Plaintiffs and putative Class Members have suffered damages, including but riot limited to,
the unpaic fair market diminution in value that their vilahicles sustained, with interest thereon.

WHEREFORE, Plaintiffs respectfully requeét that this Court enter Judgment égainst Safety
f

for its vinlations of M.G.L. ¢. 176D, § 3(9)(n) and M.G.L. ¢. 93A and award multiple damages,
|
costs and attorneys’ fees to adequately compensate Plaintiffs and the putative Class.

| :
. f .

|
| | 19




COUNT VI
DECLARATORY JUDGMENT

| |

174. Plaintiffs repeat and re-allege the allegations set forth! albove.

! 1
175. There exists an actual controversy as to whether Safety, pursuant to Massachusetts statutory,

| common .aw, and/or under the terms of its insurance policies, is required to include the fair market

i~ value of liminution in value damages when it tenders/pays third-party property d:amage repair
B
l

ly «
claims.

1 4‘6 . There exists a controversy as to when Safety must adjust and tender the IDV aspect ofa third-party’s

| property (lamage claim.

'11|7. Plaintiffs and the putative Class are entitled to a del'claration as to what monies Safety is legally

i
I

required 10 pay third-party claimants when Safety has determined that its insured is liable for the

associatec| third-party property damage claim.

178. Irlalntlffs and the putative Class are entitled to a declaration that all diminution in value damages
|

P
| should be, and are required to be, paid and/or tendered to third-party claimants once Safety has
| : :

determined its insured is liable for the associated thirc!l-party property damage claim.

V/HEREFORE, Plaintiffs and putative Class Members demand that this Honorable Court

|

[
declare taat Massachusetts law and the applicable provisions of the policies of insurance issued to
its insur:ds required that Safety include in any and all tenders and/or payments to third-party

claimants the requisite diminution in value damages as set forth herein.

PRAYERS FOR RELIEF

W HEREFORE, Plaintiffs, on behalf of themselves and all others similarly situated, demand

[S—

udgment against Safety as follows: ;

IA. A1u order determining that this action is a proper class action and certlfymg
Plaintiffs as representatives of the putative clarss i

20




@ -

An order appointing Plaintiffs’ counsel as competent legal representatives of
thi : putative class in this action;

An order determining that the acts of Safety as described herein constitute
vinlations of any or all of the following statutes and regulations: M.G.L. c. 93A,
§ 5 M.G.L.c. 176D, § (3)(9)(c); M.G.L. c. 176D, § (3)(9)(d); and/or M.G.L. c.
176D, § 3(9)(n);

Ail order determining that the acts of Safety: as described herein constituted
br:aches of contract; |

An order determining that Plaintiffs and other putative Class Members were the
imended third-party beneficiaries of the polices of insurance at issue in this
clitim; -

AN order awarding Plaintiffs and the putative Class damages, together with
in‘erest, costs, and reasonable attorneys’ fees;' '

A order determining the appropriate statute of limitations applicable to this
action; '
A1 order determining the that the acts and omlssmns of Safety as set forth

h¢ rein were committed willfully, knowingly and/or in bad faith;

A1 order permanently enjoining Safety from continuing the unlawful practice
wich is the subject matter of this action;

An order awarding Plaintiffs an appropriate stipend for acting as class
representatives; and

Anq order awarding Plaintiffs and the class any further relief as may be just and
appropriate.
JURY DEMAND

Plain:iffs, on behalf of themselves and all others similarly situated, hereby demand trial by jury

¢n all counts of this Complaint, which are triable by a jury.

21



R.,Spectfully submitted,
P. Iam‘uffs by lhen' attorneys,

/ S( %/r//z / // Z//%y/

Kevm I. McC JlIough Esq.

B BO# 644480

kmccullough( ptheforrestlaw.com
N{lchlael C. Fcrrest, Esq.

B BOf# 681401

mforrest@the: orrestlaw.com

2 Sal@em Greery, Suite 2

Sulen’ll, MA 01970

61/7-231-7829
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- ‘ Forrest, MaZ(;)w,
McCullough, Yasi|& Yasi, r.c.
L] Consumer Advocacy and Class Attien Litigation

| October 12, 2022

Rol:!ert E. Ma":ow. Esq.
mﬁﬂf;ﬁ'ml.-_m Suffolk Superior Court
Civil Clerk’s Office

Kevin J. McCi)tough, Esq.
Adeittedin MAENH | |
KsfcCullovgh@for mothecom |

3 Pemberton Square
Boston, MA 02108

fohn R. Yasi, [!sq. X

N becoln | - =
ot E.. Yhai s RE: MCGILLOWAY, on ll)e_half of himself and =S Mo o
pameansty | all others similarly situated LE N ooy
T ' v. 2 8 53
i -~ =
ﬂ;‘&‘:ﬁ{,ﬁ{‘ﬁ?ﬁmﬁﬁ,‘ﬁm ! SAFETY INSURANCE COMPANY gé* =~ 2=
e Civil Action No. SUCV1784-CV-02089A B2 ¥ o8
e ——— e e e > —— -

s 2 o3

, Dear Sir or Madam: T o 82

O C:; (‘;-‘?ﬁ

YInrie

S m<,
Pursuant to the September 28, 2022 Order allowing Plaintiffs’ Mofion
the Operative Complaint, regarding' the above-referenced matter, enclosed for

filing please find the following: !
o Plaintiffs’ Third Amended Complaint and Demand for Jury Trial.

|
Please file the same in the usual manner. If you have any questions or concems,
please do not hesitate to contact me. ! Thank you in advance for your assistance.

| Sincerely

Salem, MA: —
2 Salem Green, juite 2 P o ot =
150 /s/ .. /4%5/ /_%’/{//

Salem, MA019;
(617) 2317824

(877) 599-889¢
517- ax i
(617) 517 3T71 F Michael C. Forrest, Esq.

\

3998 G‘I.Stl’ll‘.l.t‘! venue
Concord, CA 94519

(415) 579-9481 )
(877) 599§i89r.1 | MCF:jgc
(617) 517-527]) Fax Enclosures -
PLEASE ADDRESS ALL I
CORRESPONDENCE
TO THE SALEM cc: Peter L. Bosse, Esq.
MASSACHUSEY 15 ; :
ADDRESS | Tanya T. Austin, Esq. .
[

www.ForrestLaMol he com |
'




